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Corporate Trustees—The Legislative Outlook 


HEN Congress convenes in January 

trust institutions will face the pos- 
sibility of organic Federal legislation for 
the first time in more than twenty years. 
Nor since the right to exercise trust pow- 
ers was granted national banks has Con- 
gress concerned itself with the structure 
of the corporate fiduciary. 


Whether there will be any legislation 
at the coming session directly affecting 
trust departments is, of course, beyond 
the realms of prediction at the moment. 
But a beginning was made on June 18th, 
1936, when the Securities and Exchange 
Commission submitted to Congress its 
report on trustees under indentures. 


(Continued on next page) 








ANNOUNCEMENT 


Henry E. Sargent, Secretary of the Trust Division, American Bankers Asso- 
ciation, will join Trust Companies Magazine as Managing Editor, on March l, 
1937. On that date his resignation from the Association will become effective, 
with the assumption of responsibilities in connection with extension of major 
activities of the magazine. 

It is with the most sincere pleasure, and a sense of the opportunities for 
greater service to the fiduciary cause that the publishers welcome the associa- 
tion of one of the outstanding personalities in trust circles. Mr. Sargent will 
bring to Trust Companies a rare combination of journalistic background and keen 
familiarity with the problems of the trust business in every section of the 


United States. 

In his new work, it may 
confidently be predicted 
that he will assume a lead- 
ing role in bringing to 
fruition the development of 
fiduciary publication work 
as a dominant factor in the 
field of financial and eco- 
nomic journalism, both in 
its influence on internal 
progress and public recog- 
nition of the corporate fidu- 
ciary’s contribution to 
American welfare. 

Prior to his connection 
with the Trust Division in 
1928, Mr. Sargent had a 
long and notably successful 
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career as a newspaper man 
in Washington, specializing 
in the financial field, where 
he served with the Asso- 
ciated Press, the United 
Press, the Baltimore Sun, 
the Wall Street Journal and 
as Washington correspon- 
dent of the Journal of Com- 
merce of New York. 

Merle E. Selecman, who 
has been in charge of the 
Trust Division advertising 
service for the past six 
years, will succeed Mr. Sar- 
gent as Secretary of the 
Trust Division. 
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This document of 227 printed pages 
detailing the findings of the Commission 
upon as much of a study of the subject 
as had been made, arrived at the conclu- 
sion that there was need for reform in 
this field for the protection of investors 
and offered recommendations for appro- 
priate legislation. Thus, in scope and 
nature, legislation has been recommend- 
ed. As yet there has been no announce- 
ment that these recommendations have 
been adopted into a bill. 

Among trust men generally the chief 
interest in the report has centered 
around the possibility of a separation of 
trust functions from commercial bank- 
ing. Among many other things, the 
Commission took the position that either 
corporate trusteeships must be divorced 
from commercial banking or a commer- 
cial bank acting as trustee for securities 
of a corporation should not be permitted 
to hold a management, ownership or 
creditor position in that company. 

Recent newspaper dispatches from 
Washington have indicated that the Com- 
mission has grown cool toward the idea 
of divorcing corporate trusteeships from 
banks and inclining more toward a policy 
for limitation and regulation. Obvious- 
ly, rigid regulation could produce the 
same result as direct legislation. 

With the approach of another Con- 
gress, trust men are asking what is being 
done about the report. They want to 
know if the Commission’s suggestion re- 
garding the divorcement of corporate 
trusteeships is likely to affect personal 
trust departments of banks. 


It should be borne in mind that the 
report deals only with trusteeships un- 
der indentures. The Commission has not 
attempted to enter the field of personal 
trusts. Nor does the report touch upon 
such usual corporate trust department 
activities as registrarships and transfer 
agencies. However, should the Congres- 
sional mill start grinding there could be 
no assurance that the Federal legisla- 
tors will confine their attention to but 
one of the functions of the trust depart- 
ment of a bank. 

The fact that special committees of the 
American Bankers Association and of 
the Investment Bankers Association had 
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been appointed to study the problems of 
the trustees and investors under inden- 
tures was noted by the Commission in its 
report. These committees, in their wis- 
dom, have made no announcements of the 
progress of their work. 

Nevertheless, sporadic newspaper re- 
ports have hinted at the probability of 
discussions with members of the Com- 
mission and have indicated that serious 
consideration is being given, not only to 
revising the terms of indentures but to 
enlarging the scope of the duties of 
trustees. Despite the critical nature of 
its report the Commission did recognize 
the fact that the trustees could not go it 
alone in any attempt to revamp their 
functions when acting under indentures. 

Doubtless more light will be thrown 
on the situation after Congress meets. 
Meanwhile calmness and cohesion would 
best serve trust institutions. Trust men 
might take to heart the words of Tom K. 
Smith, President of the American Bank- 
ers Association, who declared in a re- 
cent address that the trend of times calls 
for collective action. 


Trust Research 


The first step in an advanced program 
of national research for banking institu- 
tions will be inaugurated January 1, 
1937 when Gilbert T. Stephenson resigns 
from Equitable Trust Company of Wil- 
mington to organize and assume direc- 
tion of special trust research work, as 
head of the A. I. B. Graduate School of 
Banking trust faculty. 

American Bankers Association has al- 
located income from $250,000. of its edu- 
cational foundation for this program, in 
which Mr. Stephenson will initiate dis- 
cussions with trust groups throughout 
the country on fiduciary literature and 
current problems; promote research 
activities through A. I. B. Chapters and 
the Rutgers Graduate School; and con- 
tact law school classes and instructors on 
trust subjects. 

It is expected that invaluable contribu- 
tions can be made by such factual studies 
in facilitating adaptation of the banking 
and trust business to changing economic 
and social conditions, and in applying 
professional standards. 








Governmental Adjustment of Capitalism 
Philosophy and Machinery for Orderly Control of Progress 


P. H. WHALEY 
Editor of Sphere, Monthly from Washington 


As one of our most eminent observers of the political and economic 
scene, Mr. Whaley’s comment on the direction of the tide of political 


radicalism is of great significance. 


Adjustment made within Constitu- 


tional limits, he points out, has as its objective the preservation of Capital- 


ism. 


The opportunity of trust institutions to contribute to orderly re- 


covery is indicated in his carefully drawn conclusions.—The Editor 


T should be realized that a new technic 

in the control of credit and of the 
whole financial economy has been evolved 
and is now operative in Washington. 
Any discussion of interest rates which 
does not take this into account is likely 
to be abortive. Great controversy is now 
raging among experts as to whether or 
not long-term rates are headed for sub- 
stantial increases. 

The orthodox method of credit control 

heretofore has been through changes of 
the rediscount rate, which is the basic 
bank rate. The new technic abandons 
this method of control, or undertakes to 
use it only under extraordinary condi- 
tions and after other methods of con- 
trol have failed or have 
proved to be inadequate. 
To state it briefly, what the 
nation now has is a quan- 
tity rather than a cost con- 
trol of credit. Thus, the 
most important feature of 
New Deal banking reform 
involves changes in reserve 
requirements. The control 
used to be through changes 
in the rediscount rate. 


Controlling the Cost of Money 


It is fundamental Admin- 
istration policy that the 
cost of bank credit, and 
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of all capital, should be kept low. There- 
fore, so long as this Administration is in 
power (the British policy is identical) 
the base rate will be kept low and it will 
seldom be changed. This base rate must 
influence the rate for all long-term cap- 
ital, commercial or otherwise. It is to 
be noted that, if rates should tend to 
harden, a liberalization of the reserve re- 
quirements, making more credit avail- 
able, would be decisive in preventing the 
increases or in holding them in check. 
{t is significant, too, that the Govern- 
ment is now inclined to play fair with 
investors by giving them advance notice 
of intentions. Thus, when the reserve 
authorities determined a few weeks ago 
that a further increase of 
reserve requirements would 
be made in January, or that 
some equivalent restrictive 
action would be taken, the 
Secretary of the Treasury 
insisted that an advance 
notice of this be given. His 
position was that he should 
be in the market for money, 
that he did not wish any in- 
vestor to buy the new Gov- 
ernment issues without an 
understanding of the con- 
ditions that would be ap- 
plicable a few weeks hence. 
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It should be noted, in this particular, 
that a number of banks were unable to 
subscribe to this last Treasury issue be- 
cause, after the January changes were 
made, their reserve position will not jus- 
tify such subscriptions. 


Sustaining the Government Bond Market 


It is repeatedly charged that a fall 
of a few points in quotations for Gov- 
ernment bonds would render most of the 
banks of the United States insolvent. It 
is assumed that such drops in quotations 
for Government bonds will be inevitable 
if the cost for long-term credit arises. It 
may be that there is a failure to appre- 
ciate the tremendous power of the Gov- 
ernment when it comes to sustaining its 
own bond market. The chances now are 
that there will be a balanced cash bud- 
get for’ 1938. In addition to receipts 


from liquidation of RFC, taxes under the 
Social Security Act will be coming in, 
and these receipts will be used current- 
ly. As the recovery reflects itself quick- 
ly in higher tax receipts, it is not im- 
probable that the Government will col- 


lect, in toto, from all sources, including 
liquidations, as much as eight billions of 
dollars in 1938. It may collect more 
than that and, with recovery taking up 
unemployment, there is certainly a pos- 
sibility that expenditures for relief can 
be lowered. 

In other words, the Government is 
about to end deficit financing. This 
alone is a powerful factor in support of 
the Government bond market, but there 
are other influences that are also helpful. 
For instance, there are various trust 
funds, the receipts of which can and 
must be used for purchase of Govern- 
ment bonds. Always, in the background, 
there is the Stabilization Fund and one 
specific purpose of that Fund is to sus- 
tain the credit of the Treasury. 


Behind these formidable walls are to 
be found the world’s largest stocks of 
both gold and silver. In dollars, the 
United States now holds almost as much 
monetary gold as was available to the 
whole world in 1929. There are almost 
$2 of gold for every $1 of circulation. 
There is enough gold to support safely, 
in a technical sense, more than one hun- 
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dred billion dollars of bank deposits, or 
almost double the existing volume of 
bank deposits. 


It is true that Washington is gravely 
concerned over the influx of foreign 
funds, but it must be remembered that 
gold can leave the United States only un- 
der license, and such license is given, 
even now, only in connection with the 
operation of foreign stabilization funds. 


Government and Private Property 


It would appear to be idle to expect 
any material strengthening of interest 
rates when there is such a vast base for 
credit. Those responsible for the invest- 
ment of funds, however, are not con- 
cerned with only the technical position 
and the earning power of capital. They 
are quite as anxious, it appears, over the 
safety of any capital. They wonder if 
political development is not moving in 
the direction of an all-embracive Social- 
ism or Communism, with an attendant 
elimination of private property. It 
may be said, in passing, that investment 
need not take this problem too much into 
consideration. After all, if the entire 
political and financial economy is to 
break down, no investment is safe, what- 
ever the precautions taken. It is not 
possible to transmute investment into ac- 
tual gold, to be hoarded. There is no 
defense for private property, except the 
operation of an economy that is suffi- 
ciently efficient to hold the approbation 
and support of the public. The perman- 
ency of private property depends on 
good Government. 


That seems to be a fundamental thesis 
of the President. Just now, it is believed 
that he intends to use the next four 
years to coordinate the recovery and at- 
tune general national policies to the new 
conditions in the world, adjusting them 
to modern requirements. The first four 
years of Roosevelt were a surgical oper- 
ation; the second four years should be 
characterized by the medicine of conval- 
escence. 


Ebbing of the Radical Tide 


Some of the radicals greatly fear this. 
There has been always built up a group 
of extreme radicals, with access to the 
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public press, and members of this group 
have begun a subtle propaganda intend- 
ed to create the impression that the Ad- 
ministration, somehow or another, has 
“sold out” and is going to make a treaty 
with Big Business. 


This group may cause some confusion, 
but it will get nowhere. High tide in 
political radicalism has been reached and 
passed, and is now ebbing. Extraordin- 
ary financial schemes, such as those con- 
templating out-right printing of money, 
will have nowhere near the same strength 
in Congress hereafter that they did have 
in the dark years. Recovery is by its 
very nature a constructive, conservative 
development. Recovery produces wealth, 
it makes many solvent who were former- 
ly insolvent, it brings it about that mil- 
lions have something to conserve, and 
whoever has something to conserve is a 
conservative. 


The President has never been anything 
other than a capitalist. His traditions 
and his training were all in that direc- 
tion. No sooner was the election over 
than the word began to pass down, in 
Department after Department, to this 
effect: “One purpose of every policy 
must be the preservation of capitalism. 
Remember that always—no matter how 
radical a program may appear to be, its 
ultimate purpose is to save capitalism.” 


Readjustment of Capitalism 


There are many who will doubt if 
capitalism requires saving, because its 
achievements in this world have been 
priceless, but that is only a dramatic 
way of stating the general truth that 


capitalism probably failed, after the 
War, quickly enough to adjust itself to 
new world conditions. There has never 
been anything the matter with the sys- 
tem, but there have been some very real 
abuses that needed to be corrected. 


The President is not at all likely to go 
to the extreme Right or to the extreme 
Left. He belongs to the Center, though 
with very liberal leanings. He is not go- 
ing to compromise his reform program, 
for there is still much to be done, but he 
is likely to be found, over and over 
again, opposing the extremism of certain 
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elements which heretofore have given 
him their enthusiastic support. 


To illustrate, this surprising state- 
ment may be made: The President be- 
lieves that the function of the Supreme 
Court—its right to declare certain legis- 
lative enactments unconstitutional—is 
one of the most precious elements of the 
American system. He will not counten- 
ance a change that would deprive the 
Court of this authority. He is going 
to find some method to legalize Federal 
regulation of hours and wages, and cer- 
tain other broad principles of NRA and 
AAA, but he is not going to do so by 
accepting any such scheme as that, so 
formidably proposed, to permit the Con- 
gress, by a two-thirds majority in each 
House, to render legal any action, even 
after it has been declared unconstitu- 
tional by the Supreme Court. 


The Great Problem of Labor 


One of the greatest problems the 
President confronts is that of labor. The 
truth is that there is a great deficiency 
in the supply of skilled labor in this coun- 
try. The nation’s productive plant, in- 
cluding transportation, could not be ade- 
quately manned, under a 30-hour week, 
or a 35-hour week, or even under a 40- 
hour week. Demands for short work 
weeks are almost always disguised wage 
demands, contemplating over-time. 


Many leading industrialists believe 
that the world is definitely headed to- 
ward a 40-hour week, as lately adopted 
in France, and this is probably true, but 
it is going to require many years, during 
which apprentices can be trained, before 
the skilled man-power of the nation is 
sufficient to justify that as an absolute 
work-week. 


The President, accordingly, is going 
to look for some compromise in this area, 
particularly in the matter of the rail- 
road labor demand for a 30-hour week. 
The evidence before him will be so con- 
clusive that he will be compelled to use 
his influence to prevent a consummation 
of that character. After all, the rail- 
roads are very dear to the President’s 
heart, and he regards it as fundamental 
that the transportation system of the 
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country should be thoroughly solvent, 
with adequate reserves, since otherwise 
full efficiency cannot be achieved. 

The President is a restless man. He 
never stays “put” very long. He has 
been away from Washington more than 
any other President the country ever 
had. His longing for movement is best 
characterized by his own frequent asser- 
tion that what is needed is “action.” So 
long as he is in office there is not likely 
to be such a thing as tranquility, or stag- 
nation, or certainty as to what will hap- 
pen. There will always be “something 
doing.” 


Investments and Orderly Progress 


For this and other reasons, there can 
no longer be such a thing as a safe, fixed 
investment, and every investment is a 
business man’s investment, which is only 
another way of saying that it must be 
constantly watched and safe-guarded. 
This ought to mean a tremendous growth 
in the trust business. Few individuals 
can keep themselves adequately advised 
individually of the great economic 
changes that are under way at an in- 
creased tempo. Investment has become 
a job for experts, and a very difficult job 
at that. 

The tremendous political victory in 
November has tended to sober the Presi- 
dent. The candid camera shows lines 
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in his face that were not there so very 
long ago. He realizes that it was one 
thing to stop the forces of disintegra- 
tion and it is quite another thing to hold 
the recovery in orderly progress. The 
second task is probably harder than the 
first. 


It is not surprising, accordingly, that 
propaganda will be added to the statu- 
tory controls in an effort to assure or- 
derliness in the economic rehabilitation 
now under way. This propaganda takes 
the form of warnings from high officials, 
of statements questioning the intensity 
of the recovery, of publicity devised to 
check too great exuberance among indi- 
viduals and others. 


To put it another way, Washington, 
faced with another kind of inflation, is 
already doing what it can to prevent “‘in- 
flation of the American mind.” That 
may be more important, in the long run, 
than anything else. 


Government Lending Competition 


Government lending agencies should now 
surrender as much of their functions as can 
be administered by private organizations, 
declared Tom K. Smith, president of the 
American Bankers Assn. and president of 
Boatmen’s National Bank, St. Louis, in his 
address before the Association of Life In- 
surance Presidents. Now that the emer- 
gency is over, Mr. Smith stated that his 
association did not anticipate any difficulty 
along this line in view of the repeated 
declarations by responsible officials in the 
Federal agencies that they would relinquish 
this work whenever it appeared that private 
credit could perform the necessary tasks. 

Looking forward, Mr. Smith warned 
against a new boom, with its problems and 
complexities as serious as those of a de- 
pression, especially the danger of a loss of 
insurance and conservative savings habits. 
These two types of financial security are by 
no means conflicting. Rather are they com- 
mon in interest, supplementing each other. 
The large percentage of people in this coun- 
try who have insurance or bank deposits is 
politically healthy for, as Mr. Smith stated, 
“A man will think twice before he advo- 
cates violent change in social or economic 
institutions, if he himself has a stake in 
existing institutions.” 





Mortgage Participations for Trust Investment 


Advantages Possible with Clarification of Pertinent Trust Principles 


ROBERT F. BINGHAM, ESQ. 
Of Thompson, Hine and Flory, Cleveland, Ohio 


Reviewing the advantages possessed by the participation plan, the 
author cites the objections which are being overcome as trust principles 
are applied by the courts and legislation in the various States, and also 
discusses the possibilities under F. H. A. mutual mortgage insurance. 


—Editor’s Note 


' ITH improvement in business and 
better real estate conditions, in- 
vestors are again recognizing in mort- 
gages prime investment possibilities. 
Somewhat discredited by recent disclos- 
ures arising from liquidations of mort- 
gage guaranty companies, the mortgage 
participation certificate is now again at- 
tracting public attention because of fun- 
damental characteristics which make it a 
desirable investment to many people. 


As a result of a clarification of certain 
trust principles through recent litigation, 
those who will go forward with the orig- 
ination of mortgage participation plans 
during the next decade will avoid objec- 
tions which have caused trouble in early 
programs. Those who are interested in 
studying the legal characteristics of 
mortgage participation trusts will find a 
most instructive and interesting article 
in the Yale Law Journal for March, 1936, 
from which quotations are taken and to 
which reference is hereafter made. 


“To find suitable investments for funds 
for trust estates has been one of the 
most difficult problems of fiduciary ad- 
ministration in recent years. An im- 
portant factor contributing to this prob- 
lem is the fact that the development of 
new fields for trust investment has not 
kept pace with the enormous increase in 
the use of ‘the trust device.” 
Law Journal 857 (March 1936). 


Development of the Participation 


Mortgages as trust investments have 
long been favored by trustees and are 
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considered as “legals” in most states 
which restrict by statute the power of 
trustees to make investments. However, 
the usefulness of real estate mortgages 
as a medium of trust investment is great- 
ly diminished by the scarcity of good 
mortgages small enough and of quality 
high enough for the investment of the 
funds of a single trust. 

To meet the problem just outlined, cor- 
porate trustees during the last decade of 
the nineteenth century evolved the parti- 
cipation mortgage, by means of which 
several trusts were enabled to invest in a 
single mortgage or group of mortgages. 
Records show that the participation 
mortgage was used in Massachusetts in 
1892 and gradually the plan progressed 
in favor until, in the decade from 1920 
to 1930, it reached the highest point of 
popularity and development, being used 
in many sections of the United States in 
various forms. 

Trust Companies, Title Insurance and 
Mortgage Companies may claim principal 
credit for the development of this mort- 
gage device, Trust Companies using it 
mainly as a means of investing funds of 
trust estates and title companies finding 
in the plan a new and fertile field for 
private investment through the sale of 
participations in mortgages held in trust, 
to the general public. 


The Single Mortgage Participation 


Mortgage Participation Plans follow 
two general types. One involves the 
creation of participating interests in a 
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single mortgage and another the crea- 
tion of participations in a group or pool 
of mortgages—segregated and held for 
the benefit of the owners of the certifi- 
cates evidencing the participation. 

The first plan, which will be termed 
the “single participation mortgage’, is 
the most used and better known, having 
been accepted in not less than twenty 
states. The second, or “Pool Plan”, has 
been used in only a few states such as 
Pennsylvania, Ohio, Indiana, New York, 
North Carolina and New Jersey. 

Describing a typical “Single Mortgage 
Participation”—a trust company as- 
sembles funds of several different trusts 
of which it is trustee and with these 
funds acquires, either by original lending 
or by purchase, a mortgage, which it 
thereafter holds upon a special and in- 
dependent trust for the benefit of the 
trusts providing the money in proportion 
to the funds each contributed. The in- 
terests are frequently evidenced by certi- 
ficates issued by the trust company re- 
citing the ownership of the mortgage 
and the proportionate interest represent- 
ed by each certificate. 

A variation occurs when the trust com- 
pany owning a certain mortgage in its 
own portfolio sells it to several trusts 
and, to evidence the fact of its trust 
capacity as holder of the mortgage, de- 
clares a trust by written instrument, 
which document recites the proportionate 
interest of each purchaser. No certifi- 
cates are issued. 

The servicing of the mortgage is done 
by the trustee who frequently collects a 
fee for so doing. Normally a six per 
cent mortgage will net five or five and 
one-half per cent to the trust—the excess 
income being taken by the trustee as a 
fee for its services in collecting and dis- 
bursing interest, managing the invest- 
ment for all owners and pursuing fore- 
closure proceeding when necessary. 


Creation of Mortgage Pool Plan 


It is only one step further along to the 
more complicated “mortgage pool plan.” 
This plan was developed extensively be- 
tween 1920 and 1930 although as early 
as 1907 such a plan was originated in 
Cleveland by a certain trust company. 
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In general the plan is along the lines 
of the “Single Mortgage Participation” 
except that many mortgages are acquired 
and placed in trust and certificates of 
participation issued against the group of 
assets. Step by step a trust is created 
as follows: 

First—A block of mortgages are ac- 
quired by the bank. By way of illustra- 
tion assume $1,000,000 of loans are pur- 
chased or segregated from the bank’s 
portfolio. Units of $1,000 are set up in 
form of Participation Certificates. 

Second—A declaration of trust is 
executed setting forth that this group of 
mortgages are held by the bank in trust 
for the benefit of those who may pur- 
chase or acquire Certificates of Partici- 
pation and further defining the duties 
and obligations of the trustee in manag- 
ing the pool. 

Third—These certificates in varying 
amounts are then sold to the various 
trusts for which the bank is acting as 
trustee, the bank reimbursing itself for 
the initial outlay of principal from the 
funds paid it by each trust for the cer- 
tificates so purchased. 

Fourth—tThe bank, as trustee for the 
pool, manages the investment and ser- 
vices the mortgages, disburses the in- 
come and liquidates the mortgages as 
necessary to provide funds for the re- 
demption of maturing certificates or as 
mortgages become in default. 


Use of the “Float” 


In operation of most pools of this char- 
acter it is usual for the bank in its cor- 
porate capacity to retain an interest in 
the pool which is frequently referred to 
as “the float.” This is considered neces- 
sary in order to permit substitution of 
mortgages, acquisition and disposal of 
certificates and for a fund to meet contin- 
gencies so as to not disturb the invest- 
ment of the trust estates in the pool. It 
will be readily seen that the “float” will 
fluctuate up and down as certificates are 
acquired or sold and as payments are 
made upon mortgages held in the trust. 
This “float” certificate may be likened to 
a pressure reservoir in hydraulics, neces- 
sary to maintain a head of water at 
all times of unvarying pressure in the 
mains. 
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By this “float” certificate device a cer- 
tain percentage of the pool assets will al- 
ways be in cash and available for liquida- 
tion to the extent of the interest of the 
bank represents the float certificate. 

Above I have referred to substitution 
of mortgages. Some pools do not per- 


mit such practice, but the most highly 
developed plans contemplated and pro- 
vided for the withdrawal of mortgage 
paper as it became in default or was paid 
and the replacement by other good mort- 
gages, thus making it possible to main- 
tain the security of the pool unimpaired. 


Three Major Legal Objections 


Legal objections are found to the oper- 
ation by corporate trustees of pools of 
this character on the following grounds: 

Self dealing—The trustee buys from 
and sells to itself mortgages, thus vio- 
lating the duty of loyalty to the trust 
which is a cardinal principle of the fidu- 
ciary relationship (see Ulmer v. Fulton, 
129 O. 8. 323 (1935) 1. 

Separation of Individual Trust Assets. 
Where the corporate trustee as trustee 
for numerous individual trusts, invests 
funds of these trusts in certificates, it 
co-mingles the assets of those various 
trusts and makes extremely difficult the 
earmarking of the particular property of 
any one of the individual trusts. This 
is a violation of trust duty unless such 
co-mingling is permitted by statute or by 
the instrument under which the trustee 
is appointed. (See 45 Yale Law Jour- 
nal 871, also Springfield Safe Deposit & 
Trust Co. v. First Unitarian Society, 
1936 A. S. 581)?. Furthermore where 
the pool is operated with the Trustee 
having an interest therein through own- 
ership of a “float” certificate, the duty 
of a trustee not to mingle its funds with 
the funds of a trust administered by the 
trustee is violated. 

Investment in Corporate Capacity. 
The title to the mortgages is often taken 
in the corporate name of the trust com- 
pany without any designation of its trust 
capacity. Such a practice contravenes 
the duty of a trustee to label a trust in- 
vestment as such. But see Springfield 


1. 61 Trust Cos. 121 (Aug. 1935) 
2. 62 Trust Cos. 342 (Mar. 1936) 
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Safe Deposit & Trust Co. v. First Unitar- 
ian Society, where the Court held that 
the fact that the mortgage was taken in 
the name of the bank without designa- 
tion as Trustee was not material since 
in no event could the general creditors 
of the bank reach it. Also to same con- 
clusion, see In re Yosts Estate, 316 Pa. 
463°. (Bogert, Trusts and Trustees, 
Section 676.) This objection is elimin- 
ated where the pool trustee is so labelled 
as a trustee in the declaration of trust, 
and by the labelling of each individual 
note and mortgage acquired for the trust 
as held in its trust capacity. 

All these objections may be overcome 
by proper legislation, providing for the 
establishment of such pools, setting forth 
procedure for operating them and recog- 
nizing the certificates as legal invest- 
ments for trust funds. Pennsylvania 
has a very elaborate statute of this char- 
acter (Penn. Laws 1933, No. 112, Par. 
1109). California likewise has provided 
by legislation for the issuance of parti- 
cipation certificates by mortgage insur- 
ance companies and makes the invest- 
ments in certificates legal for trust 
funds. 


Advantages of Participation to Beneficiary 


From a trust beneficiary standpoint 
what are the advantages of a plan of 
this sort? 

First—It makes possible the invest- 
ment of funds of small trusts in mort- 
gages. 

Second—It provides a convenient 
means of readily investing small amounts 
of trust funds accruing from time to 
time and awaiting distribution or rein- 
vestment in permanent form, which oth- 
erwise could not be profitably invested 
at as early a date. 

Third—It frequently increases the 
yield of income to trust estates. 

Fourth—It gives diversification with- 
in the real estate mortgage field since the 
funds of a single trust may participate 
in the ownership of the entire group of 
mortgages owned by the pool, thus main- 
taining risk of loss incident to a single 
or a small group of mortgages indivi- 
dually selected and owned by the trust. 


3. 60 Trust Cos. 201 (Feb. 1935) 
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Fifth—It furnishes continuity of in- 
vestment—as soon as one mortgage ma- 
tures and is paid, it is replaced by an- 
other. 

Sixth—lIt establishes equality of treat- 
ment for all trusts for which the trust 
company is trustee. 

Seventh—Flexibility in operation per- 
mits trust estates to realize promptly up- 
on investments to meet requirements 
without delay or serious loss of income. 

Eighth—In normal times the trust 
company operating such a pool provides 
a market for those mortgages which fall 
in default or mature, thus usually pre- 
venting loss to certificate holders. 

Ninth—A convenient method is pro- 
vided for making distribution (by certifi- 
cates) to individual beneficiaries of 
terminating trusts without necessity of 
independent liquidation of its trust as- 
sets and conversion thereof into cash, 
thus curtailing loss of income. A form 
of distribution in kind. 


The ‘Delegation of Authority’ Myth 
An objection has been leveled at Mort- 


gage Participation Trusts of the pool 
type where the individual trustee of a 
trust invests in such certificates issued 
by another trust company or corporate 


trustee. This is based upon the princi- 
ple that a trustee may not delegate his 
powers and when he buys a certificate 
as an investment for his trust, he is sur- 
rendering to another control over a por- 
tion of the corpus of his trust. Neces- 
sarily the corporate trustee issuing the 
Participations must make decisions as to 
the management of the mortgages held 
in the pool. 

This objection does not strike me as 
being very important when trustees are 
permitted to buy bonds secured by trust 
pledge of collateral, a situation where 
certainly control of the trust collateral is 
delegated to the corporate trustee. Furth- 
ermore, permissive statutes may be 
passed which will entirely obviate this 
difficulty. Such statutes are now in force 
in California, Indiana, New Jersey, New 
York, Oregon, Pennsylvania, Tennessee, 
Washington and Hawaii. These statutes, 
although differing in detail, all permit 
the investment in participations issued 


TRUST COMPANIES 


under the single mortgage plan and in 
some instances are subject to the inter- 
pretation covering the mortgage pool 
plan. 


Application to Private Investors 


Most of the mortgage participation 
plans have been operated by corporate 
trustees for the sole benefit of individual 
trust estates for which they were acting 
as trustee. However, in a few, the pub- 
lic investor has been permitted to parti- 
cipate by the purchase of certificates. 
(Toledo—Ulmer v. Fulton, supra; Cleve- 
land—Squire, Supt. v. National City 
Bank, Successor Trustee; Werner v. 
Gordon, 38 Dauphin County 8 (Pa. C. P. 
1933). 

In this practice there exists a patent 
danger for a trust company which sells 
certificates to the public from a mort- 
gage participation plan which it has set 
up, exposing itself to a temptation to 
over-appraise the value of the real es- 
tate securing the mortgage, in order to 
render the certificates more attractive to 
the buying public. This sort of activity 
would obviously prejudice the trusts. In- 
deed this practice has been noted and for- 
bidden by-the legislature of Pennsylvania 
in the most recent and comprehensive 
legislation on the subject of the issue of 
mortgage participation certificates. 

Through this very objection a possible 
field for the activity of mortgage loan 
companies is opened up. It even exists. 
without this delimitation of the powers 
of trust companies. The improvement of 
real estate values, the demand for new 
housing and the now evident desire to 
rehabilitate structures of all kinds after 
these years of depression in which they 
have received but scant attention, pre- 
sents and will continue to present num- 
erous opportunities to place mortgage 
loans. Couple this with the scope of pos- 
sible investment which is now offered to: 
investors today and you will see that 
funds could easily be attracted into the 
mortgage investment field, for there a 
promise of greater return exists. Many 
of these investors are possessed of com- 
paratively small sums of money for which 
they are seeking an investment. One 
competitor for these funds should be a 
certificate in a participation mortgage. 
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Deposit Under Corporate Trust Plan 


Now for a suggested plan. A private 
mortgage and loan company may take a 
block of qualified mortgages, deposit 
them with a trust company in trust un- 
der an agreement creating a mortgage 
pool and issue certificates evidencing 
fractional interests in the block of mort- 
gages, which certificates can then be 
sold to the public in much the same man- 
ner as are most other securities. Inter- 
est would be payable on these certificates 
at a rate perhaps of %% to 1% less than 
the rate charged the mortgagor by the 
company. Out of this 1% “spread” the 
company might set aside %*%% as a fund 
for the purpose of aiding liquidation of 
the certificates. Perhaps even a certain 
amount of the sum paid in by the certifi- 
cate holders could be retained in cash 
by the company for the purpose of en- 
abling it to buy back certificates for cash 
thus giving this form of investment a 
very desirable and attractive possibility 
of ready liquidation. Of course, the re- 
tention of a portion of the purchase price 








paid in by the purchasers of certificates 
will reduce the return to such purchasers 
but it, nevertheless, seems a desirable 
feature of a participation plan even at 
this cost. This sum of cash would be 
deposited with the trust company acting 
as trustee. 


The other %% of the “spread” would 
be retained by the mortgage loan com- 
pany as a charge for the administration 
of the trust and as a profit for the orig- 
ination of the pool. It is desirable that 
the plan should give the mortgage com- 
pany power to,supervise the operation of 
the plan and the right to substitute other 
mortgages from time to time for those 
originally placed in the trust to secure 
the certificates subject to approval by the 
trustee of the collateral offered. By vir- 
tue of this power the mortgage loan com- 
pany would have the right to replace 
mortgages in default or matured by new 
or more desirable mortgages. 

No doubt this power is capable of 
abuse and it is because of the presence 
of this power in mortgage participation 
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plans that courts have evinced evident 
dislike of them. Temptation is always 
present to unload onto the trust undesir- 
able mortgages and withdraw the better 
ones to fortify the position of the loan 
company. A possible safe-guard against 
such danger is the presence of the trus- 
teeship in the trust company who must 
as a result have notice of all changes in 
the mortgages securing the certificates 
and the right to accept or reject such 
collateral offered. 


Acceptability to Court and Statute 


Do not overlook the fact that these cer- 
tificates would in some states be proper 
investments for trust funds. They might 
universally be so regarded if there was 
not inherent in such a plan a wrongful 
delegation by the trustee of his duty to 
exercise his own discretion in investing 
the trust funds. The presence of the 


power of substitution in the mortgage 
loan company aggravates this objection. 
But the success of this type of plan, its 
temperate use and careful administration 
might induce the courts to relax their 


hostility to such schemes. Statutes in 
many states already pave the way for the 
investment of trust funds in mortgage 
participation certificates created by trust 
companies, and the absence in the plan 
above outlined of the danger of self- 
dealing by a trust company rather con- 
firms the opinion that investments by 
trustees in certificates issued by a mort- 
gage loan company would readily receive 
approval under these statutes. There is 
the possibility that these statutes will be 
imitated in the near future by other 
states so that the market for these cer- 
tificates would be ever increasing. 

In view of the unfortunate experience 
which has been encountered by compan- 
ies fostering guaranteed mortgage parti- 
cipation plans, it would be wise to elim- 
inate such a guarantee. These guaran- 
tees would not make an investment of 
trust funds in these certificates by a 
trustee proper if, without such guaran- 
tee, the law refused its approval to such 
an investment. 


Market for F. H. A. Insured Mortgages 


From the regulations issued for the 
Mutual Mortgage Insurance Plan pro- 
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vided under Title II of the National 
Housing Act, a private mortgage com- 
pany qualifying under the Act for Mu- 
tual Mortgage Insurance would be per- 
mitted to invest its funds in mortgages 
of the F. H. A. standards, obtain insur- 
ance against loss thereunder and issue 
mortgage participations against such in- 
sured mortgages deposited in trust. The 
law forbids the company assuming any 
personal liability upon the certificates or 
issuing any guarantee with respect to the 
principal or interest of any mortgage. 

A company operating in this general 
field could establish and conduct a num- 
ber of mortgage participation trusts. By 
way of illustration, Trust Fund No. 1 
could be established with only such mort- 
gages therein as would qualify for in- 
vestment by trustees and other fiducia- 
ries. The certificates issued thereon 
would be marketed to trustees and very 
conservative investors at a rate to re- 
flect the greater security. 

Trust Fund No. 2 would hold F. H. A. 
loans—less conservative but carrying 
Federal insurance against loss. Another 
class of investors (those with private 
funds—individuals, partnerships and 
corporations) would be the market for 
such certificates. New participation 
trusts could be established with new 
mortgages as the demand required—each 
trust separately administered and its as- 
sets segregated for its own investors. 


What are the advantages of such a 
plan? To the investor, many indeed. It 
would probe the field of small investors 
whose funds otherwise could not seek a 
mortgage market. To investors in 
mortgages it would offer a diversifica- 
tion of investment and go far to remove 
the spectre of having money involved in 
a mortgage which is in default. A 
greater return for an investment could 
be offered a private investor which in- 
evitably would be an attraction. More 
ready liquidation than an investment in 
a single mortgage would result. 

To those interested in the financing of 
real estate, it offers an opportunity to 
increase activities by furnishing an at- 
tractive security and at the same time 
provide another source of funds for the 
financing of real estate. 





The Securities and Exchange Commission 
and Corporate Trustees 


Essential Distinctions Prerequisite to Consideration of 
Revolutionary Proposals 


H. C. McCOLLOM 
of the New York Bar 
Excerpts from article in Columbia Law Review for December, 1936 


NDER date of June 18, 1936, the Se- 
U curities and Exchange Commission 
made a report to Congress recommending 
radical enlargement by federal legislation 
of the duties of corporate trustees. *** 

The theory of the Report appears to be 
that, in order to afford to investors max- 
imum protection against “exploitation,” 
it is necessary not only to suggest legis- 
lation regulating committee personnel 
and activities but also to change corpo- 
rate trustees into guardians of investors 
as against issuing corporations, under- 
writers or sellers of securities, and pro- 
tective and reorganization committees.* 

The recommendations made by the Re- 
port cannot be considered by Congress 
until its session beginning in January, 
1937. In the meantime, however, sug- 
gestions as to legislation of so revolu- 
tionary a character should be carefully 
weighed. If action is to be sought from 
Congress, it should be sought in an at- 
mosphere free from misunderstanding 
as to what the present duties of corpo- 
rate trustees really are and as to the ser- 
vices which they now render, and free 
from criticisms of the existing situation 
which are based upon such misunder- 
standing or are otherwise unjust. Only 
in such an atmosphere can fair and rea- 
soned consideration be given to the para- 
mount question whether, in view of the 
admittedly limited nature of the present 


*The question whether there should be restric- 
tions against the occupation of possibly conflicting 
positions is not necessarily involved with the ques- 
tion whether the function of corporate trustees 
should. be revolutionized, although the two ques- 
tions are closely tied together in the Report (at 
71, 110). 
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duties of corporate trustees, it is neces- 
sary, practicable, and in the public in- 
terest that such duties should be enlarged 
as suggested. *** 


Duties of Corporate Trustees and Services 
Rendered 


Personal trustees assume active man- 
agement. Personal trusts were intro- 
duced into England shortly after the 
Norman conquest, having their origin 
either in ancient German or the ancient 
Roman law. *** 

Since the early days the great increase 
in the scope and complexity of corporate 
trust transactions have led in most cases 
to corporations superseding individuals 
as trustees, and to a great expansion in 
the provisions of these instruments, in- 
cluding those which relate to the corpo- 
rate trustees. As the complexity of the 
indenture provisions has grown, so have 
grown the provisions attempting to clar- 
ify the duties which the trustee assumes 
and those which he does not. 

It is still true, however, that corporate 
trusteeships do not involve general active 
management. This is necessarily so be- 
cause, until default, the management and 
control of the trust estate is in the 
obligor corporation, not in the trustee. 
For example, such a trustee, until de- 
fault, usually cannot sell any part of the 
property, or select investments for trust 
moneys, or deal with the realty. Nor 
has it any function to supervise the man- 
agement of the trust estate. After de- 
fault, the trustee’s duties become more 
active; but even then the trustee’s action 
is largely guided by the views of the se- 
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curity holders and when, as the normal 
consequence of default, the property has 
come into court, it is the court which 
manages and controls the trust estate.*** 


Scope of Duties 


Aside from the duties, seldom ex- 
pressed, to exercise good faith and to 
refrain from gross negligence, the weight 
of authority, at least in New York where 
the question has been most frequently 
considered, supports the view that no 
duties will be implied which would con- 
flict with the terms of the indenture. 
HEE 


The difference between the duties of 
personal trustees and those of corporate 
trustees is taken into account by the dif- 
fering bases of compensation. While it 
is not suggested that the fees of person- 
al trustees are large, they receive gener- 
ally a commission based upon the 
amount handled. *** It has been said that 
the liabilities which a corporate trustee 
would assume, if it had active super- 
vision of the trust, “would be altogether 
out of proportion to the compensation 
which mortgagors are able or willing to 
pay.” 

After default, the activities and re- 
sponsibilities of the trustee are consid- 
erably increased and its compensation 
becomes greater, but ordinarily only to 
the extent allowed by the court in which 
is pending the equity receivership, fore- 
closure suit, bankruptcy, or reorganiza- 
tion proceeding, in which the remedies 
for default are usually pursued. There 
is no fixed standard of compensation for 
such services; often trustees are not paid 
for their services, or reimbursed for 
their expenses, until long after substan- 
tial services have been performed and 
substantial expenses have been dis- 
bursed; and the courts are not inclined 
to be over-liberal in the compensation al- 
lowed. 


Erroneous Designation of Duties as 
‘Perfunctory’ 


Although the legally enforceable duties 
of a corporate trustee are limited it 
be a mistake to assert that such duties 
are only perfunctory and that in prac- 


tice it is a mere stakeholder. Before de- 
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fault, the more important functions 
(some being legally enforceable duties 
and others being useful services ren- 
dered) which competent trustees per- 
form under usual indentures are the fol- 
lowing: 


(1) The examination of the indenture 
before accepting the trust. Although this 
examination is principally for the protec- 
tion of the trustee, the examination has 
other purposes which to some extent are 
for the benefit also of the bondholders, for 
example, to determine that the indenture 
provisions are clear, consistent and prac- 
ticable for administration. However, it is 
not intended to suggest that trustees ex- 
amine indentures to determine the degree 
of protection afforded and whether they are 
of such a nature that investors would he 
wise in buying securities issued thereunder. 


(2) The authentication of the bonds by 
signature to the trustee’s certificate there- 
upon. This authentication is the check 
against an over-issue, and an assurance that 
the conditions of certification required by 
the indenture have been complied with. The 
trustee thus accepts the responsibility of 
ascertaining that the conditions of certiii- 
cation have been met, and accepts the re- 
sponsibility resulting from the language of 
the certificate which, in the case of a mort- 
gage bond, would usually read: “This bond 
is one of the bonds described in the within 
mentioned mortgage.” Serious liability may 
result from over-certification or imprope: 
certification. It is true also that substan- 
tial questions may arise as to whether the 
form of bonds presented for certification is 
in accordance with the mortgage; but in 
most cases such questibns would be settled, 
in connection with the examination of the 
indenture, before the bonds were presented 
for certification. 


(3) The delivery of the bonds tc the 
issuer. This necessitates in many cases an 
examination of complicated documents to 
ascertain whether there has been a proper 
showing of the facts upon which depends 
the right to delivery of the bonds. 


(4) The authentication and delivery of 
new bonds in place of lost or mutilated 
bonds. 

(5) The holding and disposition of cash 
or securities. This may involve, for exam- 
ple, the determination whether the mort- 
gagor has shown its right to the return of 
such cash or securities, or to the delivery 
to it of coupons from the bond collateral 
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or of dividends and proxies with respect to 


the stock collateral. 


(6) The delivery to the issuer of “re- 
leases” freeing property (usually real es- 
tate) from the lien of the mortgage, in com- 
pliance with the indenture; and, conversely, 
the refusal to release property except in 
compliance with the indenture. This often 
requires the study of involved instruments 
presented as authority for the request and 
frequently calls for the exercise of the 
trustee’s judgment, based on the facts with- 
in its knowledge, as to whether or not the 
mortgagor is in default under any of the 
many indenture covenants. 


(7) The scrutiny of financial and other 
statements delivered to it by the issuer and, 
in the event that the statements do not com- 
ply with the indenture, the demand for 
statements which do comply. 

(8) The calculation, sometimes intri- 
cate, of amounts due periodically to the 
sinking fund, the receipt of sinking fund 
payments, or of the proceeds of fire insur- 
ance or of condemnation, and the super- 
vision in some cases of the condemnation; 
and the application of moneys so received 
to the purchase of redemption of bonds or 
otherwise, in accordance with the indenture. 


(9) The determination whether, in case 
the mortgagor shall consolidate with or ke 
merged into another corporation or shall 
sell its’ properties as a whole to another 
corporation, the mortgagor has complied 
with its covenants and the conditions exist 
under which the successor is entitled to ex- 
ercise the rights of the original mortgagor. 


(10) The satisfaction and discharge of 
the indenture if facts are shown so requir- 
ing. 
(11) The keeping of the records of the 
trust in such a way as to show clearly at 
all times the numbers and principal amount 
of bonds which have been delivered to the 
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issuer, the authority under which the bonds 


were delivered, the numbers and principal 
amount of bonds retired and the means of 
retirement, the cash or securities held by 
the trustee and the source from which re- 
ceived, the cash or securities or releases 
which the trustee has delivered, the author- 
ity for such delivery and, generally, a com- 
plete history of the trust. In the case of 
a large and active trust these records are 
very voluminous. *** 


Other Active Functions of Trustee 


Trustees perform other services which 
are not required by the terms of the in- 
denture. To illustrate, where a trustee 
is acting under an indenture which con- 
stitutes a second lien on property held 
under a prior indenture, the trustee 
gives notice of its lien to the trustee un- 
der the prior indenture. Similarly, if 
the second indenture should covenant 
against the issuance of further securi- 
ties under the prior indenture, the trus- 
tee would give notice of such covenant 
to the trustee under the prior indenture. 
The trustee under the prior indenture 
ordinarily would not release the security 
or issue further bonds after it had re- 
ceived such notice. In order that they 
may have in their files proper evidence of 
the authorization of the mortgage, trus- 
tees require the filing with them, prior 
to the execution of the mortgage, of va- 
rious supporting documents such as cer- 
tified copies of the mortgagor’s charter, 
by-laws, directors’ authorization, stock- 
holders’ authorization, approval of any 
public service commission or other pub- 
lic body having jurisdiction over the is- 
sue, and opinion of counsel to the mort- 
gagor that the mortgage gives the lien 
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which it purports to create. They com- 
monly maintain a “tickler system,” in 
which are noted the dates when pay- 
ments are required to be made, or finan- 
cial or other statements are required 
to be filed by the mortgagor; and 
in some cases, at least, they advise the 
mortgagor in advance of the date when 
performance by the mortgagor is re- 
quired. Also, banks have substantial 
expenses which are properly attributable 
to their corporate trust departments as 
a part of the general expense of main- 
taining an audit control system over se- 
curities held in vault. 


It is apparent that corporate trustees 
have substantial duties and substantial 
possible liabilities even prior to default; 
and that serious questions often arise as 
to the proper construction of the inden- 
ture. It is true that a trustee is entitled 


to advice of counsel, at the expense of 
the issuing corporation; but it is the 
duty and responsibility of the trustee it- 
self to decide doubtful questions. 

After default, the indentures usually 


provide that the trustee may take action 
(declaring due the principal sum not yet 
due by the terms of the bond, entry, 
foreclosure by advertisement, foreclosure 
by suit in equity, the obtaining of a 
money judgment, and otherwise) with- 
out the request of the holders of any 
specified percentage of the bonds, and 
that it shall be required to take such ac- 
tion upon the request of such percentage 
and upon the furnishing to the trustee 
of indemnity, if so required by it, against 
its expense and possible liability in com- 
plying with the request. *** 

Corporate trustees perform other ser- 
vices, before and after default, which it 
is unnecessary to detail; and these ser- 
vices may change with changing condi- 
tions. An example is the situation which 
has arisen from the advent of reorgani- 
zation proceedings under Section 77 and 
Section 77B of the Bankruptcy Act. *** 


Criticisms of the Existing Situation 


These criticisms appear in some cases 
to be based upon misunderstanding of 
present corporate trustees’ obligations 
(whether or not amounting to legally en- 
forceable duties), in other cases upon 


TRUST COMPANIES 


manner of performance of their obliga- 
tions, and in still other cases upon the 
existing limitations of their legally en- 
forceable duties. 


In the Report it is stated that control 
over the issuer’s performance of its obli- 
gations with respect to bondholders “has 
been surrendered to or assumed by the 
trustee,” that the trustee has been in- 
vested with the power “to do everything 
upon which the protection and enforce- 
ment of the security of a bondholder de- 
pends” and that “Both in law and in 
practice, this reliance of the security 
holder upon the trustee for protection of 
his investment is complete,” also that 
corporate trustees do not exercise the 
elaborate powers under modern trust in- 
dentures “which are the bondholders’ 
only protection; that they have taken vir- 
tually all of the powers designed to pro- 
tect the bondholders, but have rejected 
any duty to exercise them.” 

These statements indicate a misconcep- 
tion. Corporate trustees do not and 
could not assume any function to control 
the issuer’s performance of its many gen- 
eral obligations to bondholders (such as 
the obligation adequately to maintain the 
property or to comply with negative 
clauses). Nor is the reliance of the se- 
curity holder upon the trustee in any 
sense “complete” or even primary. Any 
person familiar with the selling of se- 
curities would say that, although the 
name of a reputable trustee may aid the 
standing of the issuer, investors ordin- 
arily do not otherwise rely to any im- 
portant extent upon the trustee. Securi- 
ties issued by borrowing corporations 
under corporate indentures are marketed 
in almost all cases by houses which may 
be termed generally “investment bank- 
ers” or “underwriters” or “sellers”. In- 
vestors extend credit primarily upon the 
trust estate, if there be one, and the 
management of the issuing corporation. 
Investors rely also to a very substantial 
extent upon the sellers of the securities. 
This fact is recognized, at one point at 
least, in the Report. 


Substitution of Collateral 


The Report contains criticisms which 
are unjust because they imply that cor- 
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porate trustees fail to exercise functions 
which, although not legally enforceable 
duties, they should exercise. For ex- 
ample, in the Report, in connection with 
negative pledge clauses and the substitu- 
tion of collateral, it is stated that “A 
good deal of the fault for inadequate 
protection of investors may be traced to 
passivity on the part of the trustees at 
the time when the indenture is drafted” ; 
that trustees and their counsel ordinar- 
ily do not examine the indenture in order 
to insure protection of the security hold- 
ers; and that “There is nothing in the 
law requiring them to do so. And if 
they insisted that indentures contain pro- 
visions for the protection of bondhold- 
ers, it may be guessed that the business 
which they obtain from issuers and bank- 
ers would decline.” 

While the Report thus recognizes that 
trustees do not have the duty to exam- 
ine indentures in order to protect in- 
vestors, the implication is that they 
should do so; and that they do not do so 
because they fear loss of business by so 
doing. Such an implication is not a fair 
one. The trustees are not the sellers of 
the securities, nor do they profit from 
the sale thereof except to the very lim- 
ited extent of their trustees’ fees. They 
have only a “slight financial interest in 
the transaction.” It is the seller who 
should see that the securities sold are is- 
sued under an indenture which is not de- 
ceptive or otherwise improper. 

The Report also criticizes a trustee be- 
cause in a case of substitution of col- 
lateral the trustee, as well as the issuer 
and the underwriter, failed to protect 
investors “from the breadth and flexi- 
bility of the substitution clause” and 
“failed to give any notice that the securi- 
ties advertised as originally deposited 
might be withdrawn.” The statement 
that the trustee “failed” implies that it 
had an obligation. There is no such ob- 
ligation on the part of the trustees; but 
such obligation has already been legally 
imposed upon sellers by the Securities 
Act of 1933. Prospectuses may not, 
without severe penalties, contain mate- 
rial misstatements or have material omis- 
sions. A prospectus not containing a 
proper statement as to the possibilities of 
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substitution of collateral or an adequate 
description of negative pledge clauses 
would certainly have material omissions. 


‘Inactivity’ and Consent of Bondholders 


The Report also implies that corporate 
trustees do not properly perform existing 
obligations because in many cases they 
fail to take action after default without 
the request of the holders of the percen- 
tage of the securities which is required 
to compel action—it being stated that 
“instances of trustees taking such action, 
unless and until they are forced to do so 
by bondholders, are not common”’ (italics 
added), and that “Trustees have even 
denied any duty to exercise their power 
to declare maturity of the securities ac- 
celerated” and that the requirement of 
percentage request (as well as of indem- 
nity to the trustee) “merely places a lib- 
eral top-limit upon the conditions to ac- 
tion which the trustee may impose upon 
security holders.” 

These and other statements which ap- 
pear to criticize trustees for not taking, 
without the percentage request men- 
tioned in the indenture, such important 








676 





At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 
UNION PLANTERS NATIONAL 


BANK AND TRUST COMPANY 
Memphis, Tenn. 


e Member Federal Deposit Insurance Corporation e— 


action is precipitation of principal, 
throwing the issuer into receivership, or 
foreclosing the mortgage, seem to be 
based upon the view that trustees pres- 
ently have some obligation to take such 
action but that they avoid the obligation 
by hiding behind the provisions requir- 
ing the request of the stated percentage 
in order to make the obligation enforce- 
able. Trustees should not be criticized 
because, without the request, they usual- 
ly do not precipitate the principal or in- 
itiate receivership proceedings or take 
other action which is likely to be ruinous 
to the issuer’s credit and may be direct- 
ly contrary to the best interest of the 
bondholders. This portion of the Report 
overlooks the very important considera- 
tion that indenture provisions contem- 
plating the request of a stated percen- 
tage have been repeatedly recognized by 
the courts as constituting a contract be- 
tween the security holders, as wise and 
proper, and as inserted for the benefit of 
the security holders themselves. 


The non-recognition of the underlying 
purpose of provisions requiring the re- 
quest of the specified percentage in order 
to compel trustee’s action apparently is 
the reason for the statement in the Re- 
port that the “corporate trustee is gen- 
erally adequately equipped with powers; 
its inactivity is the product of its own de- 
sires coupled with provisions in the in- 
dentures which relieve it of any duty to 
act.” The inactivity referred to cannot 
properly be said to arise from the “de- 
sires” of the trustee when so plainly it 
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arises from the view, recognized by the 
United States Supreme Court to be 
sound, that not the trustee but the speci- 
fied percentage ordinarily should initiate 
proceedings vitally affecting the holders 
as a whole. 


The Report also criticizes corporate 
trustees, at least inferentially, because 
often they will not take action involving 
them in expense or possible liability with- 
out the indemnity to which under the in- 
denture contract they are expressly en- 
titled. Instances undoubtedly occur 
where indemnity is not necessary and 
should not be required. *** A trustee, not 
otherwise adequately protected, cannot 
properly be said to have a general obli- 
gation to act, and to violate the obliga- 
tion by not acting, without reasonable 
indemnity against expenses which it is 
asked to incur or possible liabilities 
which it is asked to assume. 


Implications of General Malfeasance 
Unsupported 


The Report contains various criticisms 
of the manner of performance by corpo- 
rate trustees of obligations (whether or 
not amounting to legally enforceable 
duties) which trustees generally would 
agree that they have. These criticisms 
in some instances are just and in other 
instances unjust. Some of them present 
borderline cases. Opinions of the public 
or of public bodies may well vary as to 
the proper method of performing obliga- 
tions which the trustee has, just as there 
are sometimes considerable variances of 
opinion as between intelligent and well- 
advised trustees themselves. Some of 
these criticisms appear to be well found- 
ed; but, outside of the field of “real es- 
tate” mortgages (in respect of which 
trustee practices have differed radically 
from those prevailing generally under 
corporate trusts), the Report, as is later 
shown, does not support any suggestion 
of general maladministration. Further- 
more, it seems indisputable (although 
this is necessarily a matter of experience 
and opinion) that the very few cases 
which appear to be correct examples of 
misperformance of obligations which cor- 
porate trustees really have are clearly 

(Continued on page 708) 
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UR present form of corporate in- 

denture represents an evolution in- 
fluenced largely by underwriting syndi- 
cates, issuing corporations and trustees. 
At the time such indenture is drafted 
and executed, the bondholders, who as a 
class make this method of borrowing 
money possible, are non-existent and 
cannot be directly represented. It is 
but natural that a borrowing corpora- 
tion should pledge no more of its assets 
than is necessary in order to secure the 
requisite funds, should lodge no greater 
power and authority in a trustee than 
are demanded, and should limit its own 
obligations and covenants as far as pos- 
sible. It is also natural that the un- 
derwriting syndicate should strive to 
please its client, the borrowing corpo- 
ration and accede to its wishes and poli- 
cies. It is concerned with the salability 
of the issue and relies largely on the as- 
sumption that the trustee will safeguard 
the bondholders. 

Counsel for a borrowing corporation 
and the underwriters ordinarily prepare 
the corporate indenture, and the trustee, 
in examining the proposed indenture, 
does so under the advice of its counsel 
with a primary purpose of protecting it- 
self. The form is generally approved 
when found to conform with recognized 
practice and chief attention is centered 
on the exculpatory clauses. Unfortun- 
ately, our standardized form is in reality 
a tri-party arrangement, embodying lit- 
tle of a protective nature for the benefit 
of bondholders as a class. 


Stringency of Customary Forms 


The average bond buyer selects his in- 
vestment after consideration of its yield 
and when convinced that it is safely se- 
cured. His study of the security value 


is limited to balance sheets and earnings 
and whether the issue is stated to be se- 
cured by a First Mortgage or Second 
Mortgage, or is an unsecured debenture 
issue. The indenture is to him some- 
thing not only “legal” but hopelessly 
complicated and he assumes that it fol- 
lows recognized practice, and, at most, 
only passively notes the names of the 
syndicate and the trustee. The vast ma- 
jority of corporate trust loans are repaid 
punctually both as to principal and in- 
terest, and the investing public as a class 
has never. been sufficiently aroused by 
the relatively few losses, to seek a change 
in our standardized form of corporate in- 
denture. The individual prospect who 
objects to the form of a particular in- 
denture merely ceases to be a prospect. 
Our present forms are perhaps usual- 
ly adequate until default occurs. It is 
then a bondholder begins to question for 
the first time the use of the word “trus- 
tee.” His first impulse is to call upon 
the trustee and inquire what is being 
done by it for his protection, if anything. 
Such a bondholder is almost universally 
confronted with the answer that while 
the trustee knows of the default, it can 
do nothing unless and until a given per- 
centage of the bondholders, as required 
by the terms of the indenture, make 
written demand for action and back up 
their demand with indemnity to the 
trustee in an amount satisfactory. The 
dominant requirement of the trustee is 
indemnity, as no corporate trustee wish- 
es to incur responsibility for action un- 
less it feels itself fortified with ready 
cash against all expenses and possible 
litigation. It is to be expected that the 
trustee acting at its own discretion will 
set a figure which will protect it in all 
events. Thus, immediately, the trustee 
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instead of acting in a representative 
capacity, places the burden on the indi- 
vidual bondholder if he wishes to protect 
his original investment. 


Desirability of Active Duties 


The bondholder is led to the conclusion 
that the trustee’s duties are largely cler- 
ical. Since the bonds are held generally 
by many people scattered in many locali- 
ties, the individual bondholder encoun- 
ters a tremendous handicap in any at- 
tempt to bring about concerted action 
on the part of his fellow-bondholders. 
The result is that in many cases of cor- 
porate mortgages where default has oc- 
curred a situation develops where bond- 
holders are helpless and the trustee in- 
active. 


Such a situation is decidedly detri- 
mental to the goodwill of the bank or 
trust company which occupies the posi- 
tion of trustee under those circumstances. 
It undoubtedly engenders bitterness and 
fosters the loss of confidence. Collec- 
tively it represents the ultimate loss of 
considerable business. Banks and trust 
companies could better serve the public 
and promote their own welfare and 
future by any change in the structure 
of corporate indentures which would en- 
able them to effectively assert and pro- 
secute the rights of those, whom, by the 
very use of the word “trustee”, they are 
inherently and derivatively called upon 
to represent. 

A number of articles have been writ- 
ten on this subject recommending va- 
rious changes in the form of our corpo- 
rate indenture and generally advocating 
the imposition of more definite duties 
and responsibilities on the so-called “cor- 
porate trustees.” But the delegation of 
broader powers and the assumption of 
correlative obligations for the benefit of 
bondholders would meet with opposition 
by the trustees because of the possibility 
of financial loss to themselves. 


It is not the purpose:of this article to 
criticize banks and trust companies for 
failing to act when they are not called 
upon so to do under the terms of the in- 
struments which create this type of trust. 
While there may have been specific in- 
stances wherein trustees have neglected 
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to do things which morally, at least, 
should have been done, the present sit- 
uation is not attributable to trustees, nor 
to underwriters, nor to borrowing corpo- 
rations, but is the outgrowth of a prac- 
tice which by its very nature has been 
deprived of organized opposition. 


Providing Necessary Indemnification 


It is, therefore, suggested that in ad- 
dition to vesting in corporate trustees 
real power and authority to enable them 
to function as bona fide trustees, they 
should be indemnified at the time of the 
acceptance of the trust and their schedule 
of compensation adjusted to cover the 
duties of active trusteeship. Any cor- 
poration desiring to borrow money from 
the public either by mortgage bonds or 
debentures should be called upon to de- 
posit with the trustee a fixed amount of 
money from the proceeds of such issue 
under what could be called a “Bond- 
holders’ Protective Fund.” 


Such fund should be in an amount com- 
mensurate with the size of the loan, and 
with proper regard for the character and 
location of the property pledged. It 
should be sufficient to secure not only 
the payment of the expenses of fore- 
closure, if necessary, but a proper com- 
pensation to the trustee for its services 
and outlay. Its amount could be deter- 
mined at the inception of the trust in the 
same way as it is fixed under our present 
method if the bondholders are called 
upon to indemnify the trustee pursuant 
to their request for foreclosure under 
the terms of the mortgage. Until de- 
fault occurs the trustee would call on the 
corporation for payment of its savings as. 
at present. Such a method would en- 
courage the acceptance by a corporate 
trustee of active duties and responsibili- 
ties for its bondholders. If the corpora- 
tion repaid its obligation punctually and 
in full, the “Fund” would thereupon be 
refunded to it. In the’event of default 
the trustee would account to the bond- 
holders for its use thereof. Pending the 
need for use of the fund, it could be held 
in liquid investments and carried as a 
reserve asset on the books of the corpo- 
ration. As an alternative a_ special 
form of indemnity bond could be ar- 
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ranged with Surety Companies wherein 
provision could be made for payment to 
trustee of a predetermined amount of 
cash upon certification by the trustee of 
the facts of default. 


Providing for Effective Action 


Through the use of such a device the 
general structure of a corporate inden- 
ture could be changed and the trustee 
vested with power to liken its position 
more to that occupied by an individual 
mortgagee. Possibly a trustee should de- 
mand and receive receipts for ‘all prop- 
erty and corporate taxes of a nature 
which could affect the lien against the 
assets pledged, and should demand and 
receive policies of fire and liability in- 
surance in amounts deemed adequate in 
the trustee’s discretion. The so-called 
negative clauses could be made more en- 
forceable and the exculpatory clauses 
limited or deleted in part. A trustee oc- 
cupying such a position could effectively 
demand compliance with terms of the 
indenture by the corporation. The pe- 
riod of grace could be extended, but upon 
expiration of such time a trustee would 
have no alternative than to advise the 
bondholders pursuant to the terms of an 
indenture, by advertisement of the fact 
of default and the issuing of a call upon 
them for advice as to what action should 
be taken. Bondholders desiring fore- 
closure should deposit their bonds and 
make written demand therefor. In the 
event of a given percentage of bondhold- 
ers so demanding foreclosure and depos- 
iting their bonds, the trustee would fore- 
close and thereafter occupy the same 
position had it foreclosed pursuant to 
the terms of a present form of corporate 
indenture after receipt of indemnity 
from the bondholders and at their re- 
quest. 


It is adding insult to injury to force 
a bondholder to raise funds for the pro- 
tection of an investment which in itself 
depreciates rapidly when default occurs. 
As an evidence of good faith, it is not 
too much to ask a borrowing corpora- 
tion to secure those from whom it bor- 
rows against its own default. A corpo- 
rate trustee should be willing to engage 
in the responsibilities of “active trustee- 
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ship” if properly compensated, and es- 
pecially if it had in its own possession 
a fund from which it could pay itself if 
need be. It is proper to advocate re- 
forms in the terms and provisions of 
our form of corporate indenture, but 
with them should go the ammunition to 
make their accomplishment possible. A 
bond should represent an _ obligation, 
readily enforceable. 


A continuance of the surtax on undis- 
tributed profits in its present form will en- 
danger bond values because companies is- 
suing bonds will be more reluctant to pro- 
vide sufficiently strong requirements for the 
annual retirement of a part of the debt. 
This was the warning issued by Sidney J. 
Weinberg, a partner of Goldman, Sacks & 
Co., New York, and chairman of the indus- 
trial securities committee, in his address be- 
fore the Investment Bankers Association, 

Mr. Weinberg suggested that bankers 
should be increasingly insistent upon sound- 
ly drawn sinking fund provisions in indus- 
trial bond indentures, and periodic and sub- 
stantial reductions in the funded debt. 
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Trust Departments Demonstrate 
Earning Value to Banks 


The recent reports of both the Federal 
Deposit Insurance Corp. and the Feder- 
al Reserve Board show trust department 
gross earnings substantially higher in 
1935 than in 1934, while interest and dis- 
counts on loans and interest and divi- 
dends on securities of F. D. I. C. mem- 
bers showed a decrease during this same 
period. 

Trust department’s earnings of in- 
sured commercial State banks averaged 
$36,000 per bank during 1935, as indi- 
cated by statistics included in the recent 
report of the Federal Deposit Insurance 
Corporation to Congress. The figure in- 
cluded in the average earnings table is 
$6,726 but this, according to advice from 
Chairman Leo T. Crowley, was based on 
the total of 8,080 banks reporting, 
whereas only approximately 1500 of these 
have active trust departments. 


Total earnings of trust departments in 
all insured banks were $84,867,000, an 
increase of close to $7,000,000 over 1934. 
This represented about 8% of earnings 
from all operations. The report also re- 
fers to the examiners selected in each of 
the 12 districts last year for specialized 
work in the examination of trust depart- 
ments of insured banks and the manual 
of instruction for trust examination con- 
taining compilation of recent legislation 
and decisions. 


The Federal Reserve Board reports 
trust department earnings of member 
banks for the calendar years 1934 and 
1935 as follows: 


1934 1935 
National Banks $25,545,000 $28,540,000 
State Member 


Banks 49,163,000 


45,449,000 
$70,994,000 $77,703,000 


Combined trust department earnings 
of all member banks, state and national, 
are shown by Federal Reserve Districts 
as follows: 


1934 1935 
Boston $ 5,237,000 $ 5,550,000 
New York 33,956,000 36,352,000 
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a 
Philadelphia 6,361,000 7,250,000 
Cleveland 4,913,000 5,369,000 
Richmond 1,699,000 1,922,000 
Atlantic 1,162,000 1,340,000 
Chicago 9,183,000 10,390,000 
St. Louis 1,102,000 1,317,000 
Minneapolis 926,000 987,000 
Kansas City 1,094,000 1,192,000 
Dallas 430,000 484,000 
San Francisco 4,931,000 5,550,000 


The improvement was marked begin- 
ning with the second half of 1934. Where- 
as the Comptroller of the Currency re- 
ported trust department earnings of all 
National banks for twelve months ended 
June 30, 1934, at $23,616,000, the figures 
for the full year of 1934 increased to 
$25,545,000 and for the full year of 
1935 to $28,540,000. Every Federal Re- 
serve District showed a fine improvement 
in trust department earnings for 1935 
over 1934. New York City accounted for 
nearly half of the total earnings of the 
United States, and National banks the 
country over had more than a third of 
the total. 

Earnings of Trust Departments in 
banks in the Federal Reserve System for 
the first six months of 1936 were $14,- 
719,000 for national banks and $26,751,- 
000 for state banks. Of the former 
amount, the New York and Chicago dis- 
tricts totalled 50% with New York hav- 
ing some $20,000 more. The state bank 
figures, however, are out of proportion, 
the New York district alone with $16,- 
360,000 earning more than all other Dis- 
tricts combined. 


Annual Statement on Trust Dept. 


During the past year the Directors of the 
Bank of the Manhattan Co., believing that 
a smaller group could more efficiently study 
and discuss the activities of the Trust De- 
partment, selected a Trust Committee of 
five of their Board to supervise and direct 
this department. This was brought out in 
the report of J. Stewart Baker, Chairman 
of the Board, at the annual stockholders’ 
meeting. 

General policies of the department are 
determined by this Committee, which re- 
views transactions in trust investments 
authorized by a committee of senior officers 
of the Bank. 
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T is not much of an exaggeration to 

describe foreign exchange business 
and trustee work as the twins resulting 
from the nuptials of British banking and 
the Great War. In that each of these 
functions was to be found in the British 
banking system in an embryo state in 
1910, the paternity accorded the Great 
War is not strictly accurate: in that it is 
only since 1919 that these functions have 
become of noticeable size, and have 
grown steadily and rapidly in the manner 
of infants, the figure of speech is justi- 
fiable. This essay is concerned with only 
the second of the twins, trustee and 
executor business, and proposes to out- 
line not the technical aspect thereof, 
which closely resembles in the main its 
counterpart here, but rather the manner 
of growth and the present position of the 
business as a banking function. 


Evolution of Banking and Trustee 
Companionship 


That separate banks specializing in 
such business have not arisen, is the 
point which must be mentioned first. In 
about 1910, at a time when bank amalga- 
mations in Great Britain had proceeded 
sufficiently far to indicate the coming 
dominance of the ‘Big Five’, the eminent 
suitability of banks for executor and 
trustee work, and the possibilities of 
profit which such work offered, were first 
realized, and one after another of the 
large joint stock banks began organizing 
departments expressly for this business. 
At the outbreak of the war in 1914 the 
movement had attained no great size, 
and further extension was postponed by 
other more urgent considerations arising 
during the war years. 1917, 1918, and 
1919 were marked by a perfect orgy of 
bank amalgamations, and absorptions, at 
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the conclusion of which the ‘Big Five’ 
banks were definitely established as the 
dominant organizations, far overshadow- 
ing the remaining banks, and engaged 
among themselves in keen competition 
for any and all suitable business. In 
such fertile soil, the seedling ‘Trust 
business’ flourished mightily. 

In each of these five banks, (Barclays, 
Midland, Lloyds, National Provincial and 
Westminster) which together have al- 
most a monopoly of the commercial bank- 
ing business in the British Isles, the new 
function developed in much the same 
way. In the majority of cases, separate 
central trustee departments have been 
formed, under the control sometimes of 
qualified legal experts, but more usually 
of bank officials without special legal or 
accounting training, who have special- 
ized on this type of work, are competent 
to handle routine, rule of thumb matters, . 
and readily apply for adequate legal or 
accounting advice when in the least 
necessary. 


Similarity of Policies 


Each branch of the banks displays a 
sign to the effect that trustee and execu- 
tor business of every description is un- 
dertaken, and has available suitable lit- 
erature on the subject, whilst all mana- 
gers, without being expert in the matter, 
are supposed to be able to talk intelli- 
gently about it with prospective clients, 
and to forward their requests for the ser- 
vice, in suitable form, to the central de- 
partment set up to deal with such busi- 
ness, and previously mentioned herein. 

Partly to avoid antagonizing local 
solicitors and others previously handling 
such business exclusively, and partly be- 
cause of the obvious desirability from the 
banks’ point of view of such co-operation, 
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it is customary to suggest to prospective 
clients that their family solicitors, or 
anyone else previously consulted in such 
matters, be called into consultation when 
making the new arrangements, and pos- 
sibly named as co-executor or co-trustee. 
Specific details of procedure cannot, of 
course, be given, differing as they do in 
each particular case. Suffice it to say 
that the difficulties encountered, and the 
means of overcoming them, are much the 
‘ same as those to which you are accus- 
tomed here. 


Personnel Training 


And now a word or two about the re- 
cruiting and training of staff for trustee 
work in English banks. On first joining 
a bank, a junior under ordinary circum- 
stances does not know what particular 
work the more remote future has in store 
for him, and his employers are no better 
informed on this question. The im- 
mediate future will be filled by predict- 
able, usual, routine work of a general 
banking character, which will enable the 
junior to obtain some idea of the gen- 
eral set up and methods of the bank, and 
the bank to obtain knowledge of the ap- 
titude of their new employee. 


Vacancies occurring in the trust di- 
vision will be filled by the appointment 
thereto of the persons considered most 
suitable by the staff (or personnel) de- 
partment, such appointments being re- 
garded more often as normal steps for- 
ward than special promotions. Very 
possibly, prior to this time, the appointee 
will have had little or no experience of 
trustee work, and will need to be broken 
into it from the beginning. Thereafter, 
provided he shows the necessary ability 
for the work, it is probable that he will 
concentrate thereon for some consider- 
able time, and possibly for the remainder 
of his banking career. 


Special Trust Diploma 


A very important step forward in the 
training of personnel for such specialized 
work was the inauguration last year by 
the English Institute of Bankers of a 
diploma examination on trustee and ex- 
ecutor work. The sitting for the asso- 
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ciate examinations of this Institute has 
for some years been more or less obli- 
gatory on English bank employees, and 
the examinations were designed to pro- 
vide a reasonably high standard of 
knowledge of general banking subjects, 
indicated by the title ‘Certificated Asso- 
ciate of the Institute of Bankers’ accord- 
ed all who pass the complete final exam- 
ination. The diploma examination insti- 
tuted last year was then intended chiefly 
as an ‘extra’ to be taken voluntarily after 
completion of the regular examination. 
This year, however, indicative of the still 
fast growing importance of the trust 
function in English banking, the Council 
of the Institute has announced that com- 
pletion of the newly organized trustee 
and executor examinations will be recog- 
nized in the same manner as completion 
of the normal associateship examination, 
so that henceforth we may expect mem- 
bers of trustee departments to concen- 
trate on the examinations organized ex- 
pressly to provide for their requirements, 
rather than on the more general studies 
of the older associate examination. 

The subjects to be taken, and the man- 
ner in which the Institute suggests they 
should be divided are: 


First year—English, Bookkeeping, Gen- 
eral principles of law. 

Second year—Death duties and probate 
practice, Practice and law of banking, 
Elements of law of real property and 
elementary conveyancing, Law relat- 
ing to Wills, Executors, Administra- 
tors and Trustees. 

Third year—Trust accounting, Theory 
and practice of investment, and Prac- 
tical trust administration. 


Self-Regulation and Practical Evolution 


The reactions of the British public, 
even in times of crisis, are indicative of 
the tenacity with which both the people 
and their leaders hold to observance of 
either social or economic traditions. This 
is as true in the field of finance and its 
trusteeship aspects, where the reliance 
for protection of the cestuis and fulfill- 
ment of fiduciary duty is placed on the 
trustee company officers directly, rather 
than on governmental agencies, as is the 
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apparent tendency in the United States. 
This distinction is most noticeable in the 
opposite attitude of the authorities in the 
two countries as to both law and regu- 
jJatory provisions in general. Whilst 
here the object seems to be to map out 
the path in advance, so that at any given 
moment those engaged in trust business 
can, in fact must, say “That is the way in 
which we progress. Between those lines 
must we move on?’; in England the law 
lags behind, following along the track 
beaten by business. Trustee depart- 
ments expand or advance in any direc- 
tion dictated by practical considerations, 
within reason, of course, and not until 
some unjust or inequitable position 
arises, does the law step in. Even then, 
it is most likely to do so by way of a 
legal action instigated by the damaged 
party, or by the Director of Public Pro- 
secutions, the decision in which stands 
as the law on the question, unless and 
until over-ruled in a subsequent identical 
case. 

The thought that such cumulative pil- 
ing-up of case law must tend to confusion 
and cumbersomeness as time passes will 
occur to you. Let it therefore be stated 
that this ‘tendency is negatived by means 
of codifying acts such as the Trustee 
Act of 1925, passed when the position 
warrants such action, and superseding to 
a great extent the existing case-law, 
whilst forming the foundation on which 
a fresh super-structure of case law may 
be built. Readers will agree that the 


English method necessitates much less. 


retracing of steps by the authorities, and 
is preferable to those engaged in the 
business because it leaves them as freer 
agents of their own destiny. 


Further Distinctions 


Finally let it be mentioned that much 
of the work habitually done by corporate 
trustees here, such as acting as regis- 
trars and stock transfer agents, is usual- 
ly undertaken in England by firms of sec- 
retaries, rather than the trustee depart- 
ments of banks. These secretarial firms 
are professional partnerships, whose as- 
sociates are usually members, by exam- 
ination, of the Chartered Institute of 
Secretaries, the controlling body of the 


Every Trust Receives 


the Personal Attention 


of the Senior Executives 


FULTON TRUST 
COMPANY 


OF NEW YORK 


Uptown OFFICE 
1002 Madison Avenue 


Malin OFFICE 
149 Broadway 


Member: Federal Reserve System and 
Federal Deposit Insurance Corporation 








profession. The designation Associate 
(or Fellow) of the Chartered Institute 
of Secretaries signifies a person trained 
and qualified to do company secretarial 
work in the same way as C. P. A. indi- 
cates an accountant in this country. 


Trustee business having developed 
later and more slowly in England, that 
country has been and still is in the for- 
tunate position of being able to benefit 
from mistakes or complications arising 
here. Is it possible, however, that the 
teacher might now learn something from 
the taught, in the matter of allowing ex- 
perience and constructive self-examina- 
tion to determine evolution before at- 
tempting any legislative revolution. 


Sir John Caulcutt, president of The Insti- 
tute of Bankers, England, has established 
a prize fund of £300 with the institute. The 
income from this fund will be presented 
each year to the candidate who gains the 
highest total marks in completing Part 2 
of the examination on executor and trustee 
functions. 
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A New Path To Insurance Trust Business 


Consolidated Reports and Pooling of Funds as Effective Measures 
for Building Public Confidence 


GERARD S. BROWN, C.L.U. 
Penn Mutual Life Insurance Company, Chicago, III. 


Publication by trust institutions of consolidated capital and income 
statements of their life insurance trusts is herein suggested as an effective 
means of rebuilding public relations, particularly among insurance under- 
writers and their clients or prospects. The commingling of insurance 
trust funds for diversification of risk and more even income, the basic 
idea of which was proposed in an address by Joseph White of St. Louis 
in 1932, is also recommended for consideration. The author advances 
these constructive comments from a background of many years experience 
with the creation of insurance estates, as a leader in the Chartered Life 
Underwriter movement and a past president of the National Chapter.— 


Editor’s Note. 


HE discussion of the relative merits 
of life insurance trusts and settle- 
ment under policy income options’ has 
persisted at considerable length for sev- 
eral years. Trust officers frequently ask 
whether life underwriters are recom- 
mending a revocation of life insurance 
trusts now held by trust companies. My 
observation is that such inclination is not 
very wide-spread among life underwrit- 
ers, although it does exist in a measure. 
It appears to me that the life under- 
writer is not primarily responsible for 
loss of business by trust companies. I 
have recommended life insurance trusts 
and trust companies on several occasions 
recently, and the suggestion has not been 
warmly received by the prospects because 
of their loss of faith in bankers. Few 
insurance trusts which I have been in- 
strumental in placing have been revoked, 
and I have never suggested such action. 


A Basis for Informing the Public 


The main cause for difficulty in writ- 
ing insurance trusts has been the pre- 
vailing public sentiment toward banks 
for several years. For over half a cen- 
tury, banking practice in the United 
States was, on the whole, so sound that 
the banker was looked upon as an infal- 
lible financial authority. Much of that 


confidence has been destroyed by the ex- 
perience of the past decade. Although 
trust departments in large banks have 
been singularly free from the errors com- 
mon to investment affiliates and commer- 
cial departments, they are suffering from 
reflected adverse sentiment arising from 
bad practices in those fields. Commer- 
cial banking has made long strides in re- 
storing public confidence. My observa- 
tion is that trust departments have 
lagged behind because of a considerable 
degree of complacency. 

A trust company can, it seems to me, 
take two steps to counteract existing 
tendencies. One is to make entirely and 
unqualifiedly candid reports of its stew- 
ardship of life insurance trusts. It 
should keep in mind that trusts of this 
nature differ materially from any other 
in that they arise from proceeds of life 
insurance policies in cash. As: a con- 
sequence, a trust company must be will- 
ing to assume responsibility for its in- 
vestment judgment in this field of trust 
administration, at least where full dis- 
cretionary powers of investment are 
given by the trust agreement. 

I suggest that it would be illuminating’ 
and effective if each of our large trust 
companies should publish some _ such’ 
statement as the following, covering its 
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entire experience with life insurance 
trusts on matured policies. This should 
be a consolidated statement of all such 
trusts. 


Form of Statement 


Capital Account — Life Insurance Trusts 
Proceeds of Life Insurance Policies 


Less 
Fees, taxes and expenses of col- 
lection 
Payments to beneficiaries from 
proceeds 
Remaining for investment from pro- 


Income from investments to date _. $ 
Profit or loss from sale of invest- 
ments (net) 
Total net cash receipts 
Less 
Income paid to beneficiaries 
Trustees fees, taxes and expenses $ 
Total net cash receipts for account 
of Life Insurance Trusts 


Statement of Assets Previously Dis- 
tributed Plus Total Assets Of All Life 
Insurance Trusts As Of Present Date 


U. S. Government Bond 

State and Municipal Bonds 

Railroad Bonds 

Public Utility Bonds 

Real Estate First Mortgages 

Real Estate Mortgage Bonds 

Preferred Stocks 

Common Stocks 

Loans to estates of decedents (se- 
cured) 

Loans to estates of decedents (un- 
secured) 

Assets purchased from estates of de- 
cedents 

Other assets 

TOTAL 

Assets previously distributed to bene- 
ficiaries valued as of dates of dis- 
tribution 

Total assets held in trust and pre- 
viously distributed 


A Picture of Management 


Valuation should, of course, be shown 
upon a cost as well as present market 
basis. Although that is a problem, it 
could be solved so that the condition of 
these trusts could be fairly reflected by a 
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complete statement of the manner in 
which the valuations were determined. 
Also, a more detailed classification than 
suggested above would probably be ad- 
visable, as there are types of assets which 
might not easily be included in those 
That, too, is an accounting de- 


groups. 
tail. 


Such a statement should be followed by 
a tabulation of net yield, for a period of 
years, on investments of insurance 
trusts, after all charges but before in- 
come tax. In lieu of the cumulative 
statement suggested above some form of 
annual statement along similar lines 
could be used. It may be advisable 
further to point out that no average fig- 
ures would be fairly representative of a 
particular trust, inasmuch as they differ 
as to prevailing market conditions at 
time of receipt or disbursement, but con- 
sideration might well be given to com- 
parable bond and stock averages, pur- 
chasing power indices, etc. 


The big point is that all fiduciary in- 
stitutions which solicit custody of the 
funds of the public should be perfectly 
frank in reporting the results of their 
management. As far as I know, this has 
never been done by trust departments. It 
should easily be possible with life insur- 
ance trusts. It might also be done ef- 
fectively, in some way, with testamen- 
tary trust experience, although I can see 
that there would be many practical dif- 
ficulties in tabulating the latter. Any 
objection that such publicity would vio- 
late the confidential nature of trust re- 
lationship can be met fully by a con- 
solidated statement which would reveal 
no information about any individual ac- 
count! 


Testamentary Trust Distinctions 


I mention testamentary trusts because 
I believe much of the trouble now en- 
countered by trust companies has been 
due to unfortunate experiences with such 
estates, though in many cases, the fault 
does not lie with the trust company. Dis- 
satisfied beneficiaries have done a great 
deal more than any life underwriter to 
undermine confidence. In some cases of 
which I have heard, dissatisfaction has 
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been, to some extent, apparently justified 
if the facts are as stated. When the trust 
company errs, the loss unfortunately falls 
entirely upon beneficiaries who, with 
donors, have placed implicit confidence in 
the ability of the bankers to manage 
their property. In testamentary trusts, 
the bank is left with miscellaneous prop- 
erty which it did not select, and can 
scarcely be held entirely accountable for 
the consequences. Much of the respon- 
sibility does, therefore, belong with the 
testator. 


With life insurance trusts, we have 
another problem. There the trustee is 
given the sole responsibility of investing 
cash, and should be willing to take the 
consequences of serious error, when 
ample investment powers are granted. 


‘Common Fund for Insurance Trust Proceeds 


I have also felt for a long time that 
trust companies should treat life insur- 
ance trusts as a distinct fund and mingle 
all of the assets of such trusts so that 
risk would be diffused and no indivi- 
dual estate compelled to suffer because 
of a mistake in investment judgment. 


Perhaps legal difficulties stand in the way 
of such action now, but that could be 


remedied. If that is done, and invest- 
ments are properly selected and managed, 
trust companies will place themselves on 
the same level of safety to the individual 
as now is the case with life insurance 
companies. A trust company might 
perhaps even afford to guarantee a mini- 
mum return of 2%% or 3% under the 
circumstances. 


Commingled trusts have been discussed 
at length for several years whenever 
trust officers have gathered in conven- 
tion, and such trusts have also been sub- 
ject of many constructive articles in 
financial publications. It is gratifying 
to note the trend of thought underlying 
all this. Would not life insurance trusts 
afford the finest kind of medium for a 
thorough test of the commingled trust 
idea? 


One theory which has been advanced 
of purchase of fractional shares in bonds 
and other investments which are issued 


in larger denominations, it seems to me_ 
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does not adequately solve the problem. 
Is there any sound reason why such 
trusts could not be supported by guaran- 
tees such as life insurance companies of- 
fer, and such as commercial and savings 
banks give to their depositors, guaran- 
tees behind which stand all of the assets 
of a common fund? This would provide 
the benefits of diversification to the ulti- 
mate logical degree. 


The above suggestions obviously do not 
apply to investments of funded life in- 
surance trusts not purchased by the trus- 
tee. Such investments should be ac- 
counted for in a separate statement. But 
investments purchased by cash proceeds 
of life insurance policies and cash in- 
come from investments, call for some 
such treatment whether the trust is fund- 
ed or unfunded. 


Consideration of these two suggestions 
—first, full and complete reports, and 
second, pooling of funds of insurance 
trusts—would, I am sure, result in res- 
toration of confidence in trust compan- 
ies, which could otherwise be won back 
only with difficulty. Because it would of- 
fer to his client the maximum insurance 
trust service and a wider opportunity 
to provide for discretionary power, the 
progressive and thoughtful life under- 
writer would enthusiastically welcome 
the adoption of some such plan, and could 
be depended upon to cooperate. 


Professor Malcolm H. Bryan of the Uni- 
versity of Georgia has accepted the ap- 
pointment of senior economist for the Fed- 
eral Reserve Board_in Washington. 
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Redemption and Preservation of Mortgage 
Values 


Interest of Fiduciaries in Extension of Title I, F.H.A. Loans 


L. A. CHAMBLISS 
Assistant Vice President, Fidelity Union Trust Co., Newark, N. J. 


N all the current concern about Title 2 

of the National Housing Act and the 
necessity for its extension we have seem- 
ingly lost sight of the advantages en- 
joyed by owners and lending institutions 
under Title I of that Act which also 
serves an important social purpose. 

Valuable as the mortgage lending pro- 
gram under Title 2 may be, the redemp- 
tion of real estate property under Title I 
is just as important, and probably more 
so to banks, since older real estate must 
be kept abreast of modern real estate in 
the sharp competition of a new home 
market. This is essential to the pres- 
ervation of mortgages in our portfolios. 


Scope of Rehabilitation Financing 


It may be argued that the FHA was 
designed as a recovery measure. But 
recovery is not complete, the time not yet 
ripe to cut off this encouragement to 
banks and property owners to cooperate 
in the problem of rehabilitating the real 
estate properties in which they are inter- 
ested as lenders and owners. If neces- 
sary, a small insurance fee might be set 
aside to create an insurance pool, as in 
Title 2 loans, and thus make them self- 
sustaining. 

Title I expires April 1, 1937; it ought 
to be extended. At the outset of the 
FHA campaign in 1934 under Title I, the 
Federal Housing Administration stated 
that there were 16,000,000 homes in the 
United States in various stages of disre- 
pair and obsolescence. Three million of 
these, it stated, were beyond redemption 
and fit only to be razed. This left 13,- 
000,000 homes which could be and should 
be restored and modernized to raise them 
to proper standards of habitation and to 
make them sound financial investments. 


Since that time, one and a quarter mil- 
lion modernization and _ rehabilitation 
loans have been made aggregating close 
to one-half billion dollars. On the basis 
of these figures the surface of this field 
of credit has not even been scratched. 


There is a deep social significance to 
FHA modernization loans and a vital rea- 
son why banks should seek the extension 
of Title I in order to continue them. The 
very conception of Title I of the National 
Housing Act contemplated the stimula- 
tion of employment in the construction 
industry and the raising of the older 
sub-standard homes of the country to 
proper standards of social usefulness 
with profit to all. 


Maintaining Bank Mortgage Values 


From the standpoint of banks and oth- 
er lending institutions, this means the 
preservation of their mortgage invest- 
ments. No.one who has studied the pres- 
ent housing development can escape the 
conclusion that the existing market is a 
new house market, and that the only way 
in which the market value of older dwell- 
ings now under mortgage can be main- 
tained in the face of new house competi- 
tion is through bringing them up to 
approximate new home standards in con- 
dition, equipment and desirability. 


Many banks have learned this lesson 
with respect to properties taken over in 
foreclosure. The same depreciation which 
afflicted them is present potentially in 
going buildings still in their owners 
hands. We are still inclined to think of 
houses in “horse and buggy” terms. For 
decades the only major changes in their 
structure were from gas to electric light 
and from dusty hot-air furnaces to steam 
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and hot water. The fundamentals of 
house design and construction seemingly 
never changed and their market value re- 
mained fairly constant. Mortgages were 
usually permitted to continue without 
amortization and with reasonable safety. 
But under the pressure of depression 
forces the intensive methods of develop- 
ment of other industries has been applied 
to the construction field. Architects 
have evolved better designs. New mate- 
rials, new equipment, new protection, 
new gadgets have been developed that 
have brought about a major degree of 
obsolescence in pre-depression houses. 
Today women buy the houses. Adver- 
tising sells them. The latest kitchen 
equipment, bathroom gadgets and bright 
new oak floors mean more to them than a 
solid foundation. Insulation and oil 
burners appeal to them and their men- 
folk alike. Your building may be of the 


best construction, but unless it has in ad- 
dition the modern accessories which peo- 
ple can visualize and to which they have 
been educated, it will not sell readily at 
an adequate price in competition with 


new houses that have them, and saleabil- 
ity is the measure of their value. 


A Source of Profitable Business 


There is nothing in these loans incon- 
sistent with current practices in bank- 
ing. Indeed, Title I contemplates the 
most conservative type of installment or 
personal loan, made for the conservative 
and constructive purpose of permanent 
improvement of residence property on 
which, in most instances, some lending 
institution has a loan. And such a loan, 
so used, enhances the value of such prop- 
erty. This fact has not been sufficiently 
appreciated. If any doubt remained of 
the usefulness of Title I, the number and 
volume of loans made under it should re- 
solve this doubt. 


Besides the direct economic benefit, it 
is unquestionably true that Title I mod- 
ernization loans have been a source of 
profitable business to lending institu- 
tions, making them sounder and better 
able to serve the community. The rate 
of interest earned has been good—cer- 
tainly good in contrast with that on some 
commercial loans—and banks have been 
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able, in most instances, to handle this 
business without any increase in over- 
head. Few banks reduced their forces. 
during the depression and undoubtedly 
the work entailed in this activity has 
only taken up part of the slack in their 
operating capacity. On this basis, it 
can be reasonably argued that the in- 
come earned on these loans is net income. 

Title I has rendered a social service by 
encouraging banks to extend a type of 
credit which has stimulated employment, 
improved real estate values and strength- 
ened mortgages, all with profit and safe- 
ty to banks. It has enlarged the social 
usefulness of banks and has brought into 
helpful contact with banks thousands of 
people who would not otherwise have had 
such contact, and has increased the 
knowledge and confidence of the public in 
banking service. 


Rehabilitation Advantages 


Its continuation will in no way con- 
flict with the current effort to curtail 
the -activities of government lending 
agencies which actually compete with 
banks. In fact, the FHA has opened up 
a type of loan hitherto unknown to banks 
and if it is allowed to expire there is no 
alternative type of financing for them. 
In fact, there is no alternative source of 
such loans available in the average com- 
munity. This is important to trustees 
as well as to individuals because where 
the trust instrument permits it, borrow- 
ing of this type may be had to salvage 
old and obsolete property which may be 
collateralled under a mortgage. The en- 
tire problem of obsolescence is indeed of 
great interest to fiduciaries and Title I 
offers a possible solution in estates 
where no money is available. No one 
who studies the present real estate mar- 
ket can escape the conviction that it is 
primarily a new house market, and if 
the older houses held under mortgages 
are to compete they must be put into 
condition. After all, saleability is an im- 
portant basis of value. 

It is therefore hoped that Congress 
will extend Title I. It is likewise to be 
hoped that bankers will make their sen- 
timents known to their representatives 
in the halls of Congress. 
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Trust Companies Appointed by 
| Court 


Six trust companies have been ap- 
pointed substituted grantees of powers 
in trust formerly held by Prudence- 
Bonds Corporation. The designations 
were made on the applications of cer- 
tificate holders under bonds and mort- 
gages totalling over $50,000,000, before 
the Supreme Court of Kings County, 
New York. The basis for the removal of 
the Corporation was the fact that it and 
its affiliate have been in reorganization 
for two years with resultant financial 
uncertainty. In granting the various 
motions for appointment, Mr. Justice 
Brower stated: 


“A power in trust involves a form 
of express fiduciary obligation similar 
to that of an express trust, and therein 
it differs from a mere agency which 
is revocable at pleasure and which im- 
poses no duty but merely grants an au- 
thority to act. Such a power, by its 
very nature, places upon the grantee 
thereof a duty, too, to execute it in 
favor of some other person or persons 
than himself. Such a power involves 
the idea of a trust as much as a trust 
estate does, and in executing such a 
power the grantee may act in his own 
name. 


The very division and distribution of 
the mortgage contemplated by certifi- 
cates all but made essential the ap- 
pointment of an authority empowered, 
within prescribed limitations, to exer- 
cise protective control over the inter- 
ests of all the scattered certificate 
holders, not an authority with func- 
tions exercisable or revocable at pleas- 
ure, but one under the mandatory obli- 
gation of a trustee of a technical power 
in trust. The intent to create a power 
in trust in the Corporation is clearly 
discernible from the certificate when 
read in conjunction with the deposit 
agreement and when by the agreement 
the Corporation expressly reserved to 
itself the right to issue certificates on 
their face embodying certain powers in 
trust in itself, it thereby in effect con- 
sented to become trustee of such pow- 
ers. 


A trustee of a power may under cer- 
tain circumstances be removed and an- 
other appointed in his place by the Su- 
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preme Court pursuant to the provisions 
of sections 112 and 182 of the Real 
Property Law. A trustee who is in- 
solvent, or whose insolvency is appre- 
hended, is a trustee subject to re- 
moval. Prudence-Bonds Corporation, 
whether it is in fact insolvent or not, is 
unquestionably in a financial condition 
where its insolvency is clearly appre- 
hended and is an unsuitable trustee to 
execute the trust power. It should 
therefore be removed and a substituted 
trustee of the power appointed in its 
place.” 


The institutions appointed were the 
Brooklyn Trust, Manufacturers Trust, 
Central Hanover Bank & Trust, Empire 
Trust, Lawyers Trust, and Marine Mid- 
land Trust Company. 


Trust Companies and Lawyers 


In many sections of the country criticism 
has been leveled at trust companies by law- 
yers. In some instances this has been jus- 
tified. To say nothing about corporate 
practice of the law many trust companies 
have employed staffs of lawyers, paying 
them a salary, who prepared legal papers 
for the trust companies’ clients usually at a 
much smaller fee than the prevailing legal 
charges. 

A notable exception has been observed in 
the policy of the Florida National Banks. 
There may be others in the State with a 
policy just as commendable but lawyers 
have had an opportunity to know that the 
Trust Department of this system of banks 
has put a policy into practice which we 
think meets with the approval of the mem- 
bers of the Bar. 

Mr. William Hardin Goodman inaugur- 
ated the policy of operation which is set 
forth in a letter sent by him for his insti- 
tution to the lawyers of Florida: 

“We are always delighted to cooperate 
with the members of the Bar, and it is the 
well established policy of this institution to 
have our customers use the attorneys of 
their own selection. We do not draw wills, 
neither do we have our own attorneys draw 
the same free of charge, and it is our prac- 
tice to refer to the attorneys of a decedent 
the handling of any legal business in con- 
nection with such decedent’s estate.” 

We believe this policy has been followed 
in spirit and as nearly as possible to the 
letter. 


Editorial, Florida Law Journal 





Wills Recently Probated 


Nathan E. Kendall 
Former Governor of Iowa 


Nathan E. Kendall, twice elected Gov- 
ernor of Iowa and renominated for a 
third term which he declined because of 
ill health, devoted a greater part of his 
life to’ public service. Elected at the age 
of 31 to the Iowa House of Representa- 
tives he served there ten years, part of 
the time as Speaker. Next he was elect- 
ed to Congress, serving from 1909 to 
1913. He was renominated but with- 
drew upon his physician’s advice. Gov- 
ernor Kendall stayed out of politics for 
several years but succumbed to the 
pleading of his friends for his nomina- 
tion to governor. He was elected and 
served from 1920 to 1924. 

The Iowa-Des Moines National Bank 
and Trust Company was named in Gov- 
ernor Kendall’s will as executor. 


Arthur C. Needles 
Railroad President 


On July 1, 1933, Arthur C. Needles 
rounded out fifty years of active service 
with the Norfolk & Western Railway. 
He went to work for the N. & W. in 
1883 as rodman, yard clerk and brake- 
man. The later years saw him in practi- 
cally every position in the entire scale 
of railroading. He was elected presi- 
dent of the company in 1924, a post he 
was holding at the time of his death. 

In addition to being president of the 
Norfolk & Western he was president of 
the Pocahontas Coal and Coke Company 
and a director of many railroad lines, in- 
surance companies and banks. He was 
also a member of the committee called 
by President Coolidge to consider the 
Watson-Parker bill to settle railway dis- 
putes in 1926. 

The First National Exchange Bank of 
Roanoke, Virginia, was named in Mr. 
Needles’ will as co-executor and co-trus- 
tee of his estate. 


Ethelbert Stewart 
U. S. Labor Commissioner 


Ethelbert Stewart joined the staff of 
the old United States Bureau of Labor 
in 1887, which later became the Depart- 
ment of Labor, and remained with the 
latter in various positions until he re- 
tired in 1932. 


A prominent member in the depart- 
ment for many years, he held various 
posts of importance including chief of 
statistician of the Children’s Bureau; a 
member of the meat commission; a di- 
rector of investigation and inspection un- 
der the Department of Labor and the 
War Labor Emergency Administration. 
Mr. Stewart was a member of a com- 
mittee sent to England in connection 
with the organization of the industrial 
conference of the League of Nations. He 
represented the Department of Labor at 
the International Institute of Statistics 
at Rome, and was the American repre- 
sentative at the Fourth International 
Conference of Labor Statisticians at 
Geneva in 1931. 


Under Mr. Stewart’s will the National 
Savings and Trust Company, Washing- 
ton, D. C. was named executor. 


George H. Gardiner 
Lawyer 


George H. Gardiner, eminent New 
York lawyer and a member of the law 
firm, Davis, Polk, Wardwell, Gardiner & 
Reed, named the Guaranty Trust Com- 
pany of New York in his will as co- 
executor and sole trustee of his estate. 

During the American bankers floata- 
tion of the Anglo-French loan of $500,- 
000,000 in 1915, said to be the largest 
public offering of foreign securities ever 
made in this country, Mr. Gardiner acted 
as counsel for the bankers. He also per- 
formed a similar service on the secured 
loans of the British and French Govern- 
ments of more than $1,000,000,000. Mr. 
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Gardiner was an authority on corporate 
bonds and mortgages. He was the or- 
ganizer of many corporations and later 
advised them as counsel. 


Grant McCardo 
Oil Company President 


Grant McCardo founded the Pennsyl- 
vania Lubricating Company, which be- 
came a subsidiary of the Standard Oil 
Company of New Jersey. He later be- 
came president of the Standard Oil Com- 
pany of Pennsylvania. 

Mr. McCardo was also president of the 
Iron City Improvement Company and 
for twenty-five years headed the Pitts- 
burgh Hotel Company. He was presi- 
dent of several other large Pittsburgh 
concerns. 

By the terms of his will the Fidelity 
Trust Company of Pittsburgh becomes 
executor and trustee of his estate. 


Lafayette A. Bowers 
Tobacco Company Executive 


The Commerce Union Bank, Nashville, 
Tennessee, was named in Lafayette A. 
Bowers’ will as co-executor of his es- 
tate. 

Mr. Bowers was one of the original 
organizers of the United States Tobacco 
Company, and was elected first vice 
president at that time. He continued in 
that position until his death. Mr. Bow- 
ers had been in charge of the Nashville 
plant for the past twenty-five years. 


Lionel F. Straus 
Industrialist 


Lionel F. Straus was a director in 
many metropolitan traction corporations 
and was formerly a textile manufacturer. 

He spent most of his active life in the 
raw silk and worsted yarn industry, 
serving as president of F. A. Straus & 
Co. which was founded by his father. Mr. 
Straus was a former director of the Silk 
Association of America, acting as chair- 
man of the raw silk council. He also 
served as a member of the Textile Indus- 
trial Relations Board. During the World 
War he was chairman of the yarn divis- 
ion in the Liberty Bond Sales. 
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Under his will he appointed the Cen- 
tral Hanover Bank & Trust Company, 
New York as co-executor. 


John B. Vaughn 
Financier 


John Bennett Vaughn, financier and a 
member of a distinguished Colonial fam- 
ily, named the Second National Bank of 
Wilkes-Barre, Pennsylvania, as co-execu- 
tor of his estate. 

Mr. Vaughn established the first New 
York Stock Exchange brokerage office in 
Wilkes-Barre. He was president of both 
the lumber and hardware concerns bear- 
ing his name, and was a director of the 
Second National Bank and the Vulcan 
Iron Works. He also. served on the 
boards of many local civic and charitable 
organizations. 


1) 


[Advise Trust Companies Magazine of 
the appointment of your company by prom- 
inent people. ] 
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A Billion Dollar Estate Hoax 


Thirty persons were indicted by the Fed- 
eral Government on December 15th in con- 
nection with the “Baker Heirs” Assn., de- 
scribed by postal inspectors as a hugh mail 
fraud. 

The promoters, it was said, had collected 
millions of dollars from more than 3,000 
persons. The alleged scheme was based on 
an “imaginary estate” left by a Jacob Baker 
of Revolutionary War days, represented as 
being worth between $1,800,000,000 and $3,- 
000,000,000. 

Headquarters for the scheme were listed 
in the indictment as being in Johnstown, 
Altoona, and Pittsburgh, Pennsylvania. 


————0 


Hanging by Will 

Surrogate John Hetherington, Queens. 
County, N. Y., ruled December 9, that. 
the children of the late Giuseppe Gallo, 
had failed to prove that their father had 
been of unsound mind, or under undue: 
influence in making his will. In the will 
was the statement directing to each of his. 
four children that they “be given a five 
cent piece with the instructions to use 
same to purchase a piece of rope in hope 
that each will strangle himself or herself 
with said rope.” 
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Trust Officers and Income Tax Advice 


Facilitating Assistance to Clients By Trust Officers, Without Incurring 
Usual Corresponding Liability 


DR. FRANCIS X. MANNIX 
Member of the New York Bar 


HE statement that “taxation is an 

intensely practical matter”, as made 
by Mr. Justice McReynolds of the United 
States Supreme Court, in the case of 
Farmers Loan and Trust Co. v. Minne- 
sota, has proved to represent not merely 
a judicial decision, but also a keen ob- 
servation of economic results. 

Each new income tax law, for instance, 
though its effects be reasonably well an- 
ticipated, has had by-products not read- 
ily expected because of the human factors 
involved in its enforcement. Conse- 
quently, when in the course of events ex- 
perience has shown particular provisions 
of a tax law to be defective from the 
standpoint of being either too easily cir- 
cumvented by ingenous attempts to evade 
the spirit, if not the letter, of the law, 
or of being too manifestly unfair in their 
application, amendments have been add- 
ed with a view toward bringing the ef- 
fects of the law in closer harmony with 
the results anticipated on enactment of 
the original statute. 


It is not surprising, therefore, that 
each new year witnesses the enactment 
of amendments; in fact, that situation 
lends silent support to the conception 
that progress is served only by improve- 
ment, and that failure to improve is a 
sign of retrogression. 


Uncertainty Created by Amendments to Law 


Unfortunately, however, the annual 
amendments make familiarity with the 
income tax law quite difficult to all ex- 
cept those making continual studies of it. 
This unfamiliarity by the average tax- 
payer usually results in a great demand 
upon the time of trust officers for in- 
structions, a practice which is very det- 
rimental to the interests of the trust in- 


stitutions involved; since, by answering 
tax queries and solving the individual 
problems of clients, the services of trust 
officers are diverted from the perform- 
ance of their proper functions at a time 
when the trust companies are being 
charged with the responsibility of using 
an exceptionally high degree of skill and 
diligence in the administration of the 
estates and trusts entrusted to their 
care. 

To that, we may well add a sugges- 
tion of the danger of a trust company’s 
offering of oral advice regarding the 
preparation of income tax returns, in 
view of the fact that great embarrass- 
ment may result from a failure to ob- 
serve, or a misunderstanding of, the tax 
advice, said to have been suppliéd by 
bank officials, but over which they had no 
control or supervision upon the prepara- 
tion of the returns. Practical considera- 
tions of wisdom and expediency, there- 
fore, would seem to indicate that the ren- 
dering of tax advice of any nature—in 
many cases an undesirable activity of 
trust companies in any event—where ex- 
tended by trust company officials, should 
be undertaken in writing, for record pur- 
poses. 

Again, it cannot be too strongly urged 
that experience has taught the advisabil- 
ity of corporate fiduciaries’ limiting the 
practice of preparing tax returns to the 
preparation of fiduciary returns, and for 
their services in these cases, a charge 
should be made, commensurate with the 
work involved and the skill employed. 
Loss of reputation and penalties lurk as 
dangers of the preparation of tax returns 
for the general public by trust compan- 
ies, unless they are in a position to en- 
gage in such activity in a special profes- 
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sional capacity, using the same skill and 
diligence as in the case of the manage- 
ment of trusts and estates. For the add- 
ed facilities and responsibility, where un- 
dertaken, those institutions should in- 
augurate a system of compensation, 
based upon reasonable fees per day or 
other period of time, for the services per- 
formed. 

Of course, tax advice still will be 
sought from trust officers. This un- 
doubtedly is true because of the general 
public’s confidence in the knowledge and 
judgment of bank officials. On such oc- 
casions, the trust officers have the choice 
of either: (1) Announcing a policy of re- 
fraining from committing themselves or 
their institutions regarding income tax 
matters; (2) referring the questioners 
to a tax department, existing indepen- 
dently of the administration and invest- 
ment divisions of the trust department; 
(3) attempting tax advice themselves, 
with a minimum expenditure of time, and 
without unduly neglecting the usual du- 
ties of their office. 


The third method involves considerable 
responsibility from the standpoint of the 
taxpayer, the Government and the per- 
sons interested in the welfare of the es- 
tates and trusts being administered by 
the respective trust companies. With 
this in mind, and a further consideration 
of the practicability of devising some 
means of saving the trust officers’ time, 
the tax questions most frequently asked 
of them, as drawn from the experience of 
many officials in some of our largest trust 
companies, were compiled together with 
questions anticipated as a result of the 
1936 Revenue Act, and are presented in 
the following paragraphs with appro- 
priate answers. 


Obligation to File Tax Return 


Question—Is a person, whose income 
is sufficiently high to be otherwise tax- 
able, but is derived solely from a trust 
fund, obliged to file a Federal income tax 
return? 


Answer—Yes! a Federal income tax is 
imposed upon incomes, from whatever 
souice derived; and the filing of a tax 
return is required of every citizen of the 
United States; whether residing at home 
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or abroad, and every person residing in 
the United States regardless of citizen- 
ship, whose 


(a) Gross income was $5000. or more 
for the taxable year, regardless of 
the amount of his net income; 

(b) Net income for the taxable year was 
$1000. or more, if single, or if mar- 
ried and not living with husband or 
wife; 

(c) Net income for the taxable year was 
$2500.. or more, if married and liv- 
ing with husband or wife. 


@.—Doesn’t each trust company file re- 
turns for the various estates and trusts 
under its administration, and if so, don’t 
those returns include the income paid to 
beneficiaries? 

A.—Every trust company and bank 
with trust powers must file a so-called 
information return covering the distribu- 
tions to another person during the tax- 
able-year, but such return is, as its name 
suggests, merely informative, to aid the 
Government in determining the tax lia- 
bility of the recipient. Now, while it is 
likewise true that every fiduciary must 
pay a tax on the profits realized on the 
sales of securities and other property, 
and also on the accumulated and undis- 
tributed ordinary income, upon a basis 
almost identical to the basis for indivi- 
duals, with the exception noted below; 
nevertheless, every benefactor of a testa- 
mentary trust, or an irrevocable trust, of 
which the grantor has retained no inter- 
est, must include his share of the income 
distributed, as taxable income to him. 


Taxable Transactions 


Q.—How much of the income received 
from a fiduciary must a beneficiary in- 
clude in his taxable income? 

A.—The beneficiary must _ include 
whatever income he receives or is en- 
titled to receive during the taxable year, 
except where the income was originally 
received in a revocable trust, in which 
case the grantor includes the whole in- 
come in his taxable income for the year 
whether received by him or by someone 
else as beneficiary, or otherwise, and the 
beneficiary’s share is tax free; or, where 
the grantor has retained an interest in 
the income, in which case the grantor in- 
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cludes as taxable income to him the in- 
come subject to his control. 

Q.—Must a person include a legacy re- 
ceived by him during the taxable year 
as taxable income? 

A.—No! The income tax law excludes 
from gross income, among other things, 
legacies, devises, and insurance policies 
upon the death of the insured, these 
items being considered not to be “in- 
come” as such under the revenue laws 
but rather to be a distribution, the gen- 
erating source of which is the death of 
some other person, and, therefore, taxed 
under the Federal Estate Tax Law, if 
sufficiently large in amount to become 
subject to such tax. 

Q.—Is a gift in trust taxable as part 
of the gross income of the remainder- 
man, either immediately or during the 
taxable year of its actual receipt by him? 

A.—No! While the distributed in- 
come on the property donated in trust 
would be added to the gross income of 
the beneficiary, assuming that the grant- 
or retained no legal interest whatsoever 
in the property or the income derived 
therefrom; nevertheless, the gift in trust 
is not taxable to the remainderman, it 
being taxable instead to the grantor un- 
der the provisions of the gift tax law, 
provided that the value of the property 
be sufficiently high to make it subject to 
gift tax rates. 


Q.—Did the 1936 Revenue Act make 
any substantial changes in the rates, per- 
sonal exemptions or credits for depen- 
dents? 

A.—No! The 1936 Revenue Act, with 
the exception of the elimination of the 
deduction of dividends from gross in- 
come, for normal tax calculations, had 
practically no direct operation upon in- 
dividual taxpayers. 

Q.—Is all of the income received from 
a fiduciary taxable as such? 

A.—No! Only that part which would 
have been taxable to the fiduciary as an 
entity is taxable as income from fiducia- 
ries. Consequently, non-taxable income 
received by the fiduciary would be non- 
taxable income to the beneficiary. In or- 
der to take full advantage of deductions, 
however, and also to avoid misunder- 
standings between the taxpayer and the 
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Government, the income received from 
the fiduciary should be allocated to show 
its original sources. Income obtained 
from a trustee, and fully taxable to the 
beneficiary, for instance, should be list- 
ed on the respective lines of original 
sources, such as dividends, or on the line 
for recording income from fiduciaries; 
whereas, tax-free interest on U. S. Gov- 
ernment obligations, although possibly 
received from the same fiduciary, would 
be listed as interest on obligations of the 
United States, but appropriately desig- 
nated as having been received from fidu- 
ciaries in order to account for the full 
amount of the income received from that 
source, and yet enable the Government 
to more easily verify the deductions of 
tax-free income. 


Dividends 


Heretofore, dividends received by in- 
dividuals were not included in net income 
for normal Federal income tax purposes. 
It was considered that corporation taxes 
were indirect impositions on the stock- 
holders, inasmuch as the net worth of 
each outstanding share of stock of a 
corporation was diminished by a propor- 
tionate share of the tax paid by that 
corporation. Consequently, in order to 
give stockholders relief from what was 
believed to constitute double taxation, 
dividends were allowed as a credit 
against gross income for normal Feder- 
al income tax purposes. Even at that 
time, stockholders were subject to sur- 
tax on dividends received, but were 
exempt from the payment of the normal 
tax on such income. 


The 1936 Revenue Act, however, has 
changed the previous policy as to reliev- 
ing stockholders from the operation of 
the normal income tax on dividends. In- 
dividual taxpayers now must include the 
full amounts of dividends in net income 
subject to normal income tax. To that 
end, “gross income’, as defined in Sec- 
tion 22 of the Federal income tax law, 
“includes grains, profits and income de- 
rived from *** dividends,” with no cor- 
responding deduction for normal tax 
purposes, as in former years. Dividends 
received by individuals during the tax- 
able year 1936, therefore, must be in- 
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cluded in gross income for all Federal 
income tax purposes. 


Deductions 


Q.—What expenses may lawfully be de- 
ducted from gross income by an indivi- 
dual? 

A.—The following items may be de- 
ducted by an individual taxpayer: 


1. Taxes: 

Customs duties on imports for his own 
use. 

Taxes on admissions (theatre, football 
games, etc.) 

Taxes on club dues. 

Taxes on telephone, telegraph, radio- 
grams and cables. 

Taxes on safe deposit boxes. 

Retail sales taxes. 

Stamp taxes, except on liquor and to- 
bacco. 

State income taxes. 

Municipal permits, fees, licenses and 
privilege taxes. 

Real estate taxes. 

Municipal and state franchise taxes. 

State gasoline taxes. 

Automobile registration and operator’s 
license fees. 

Personal property taxes. 

Any other taxes levied directly upon 
the taxpayer, whether collected by the 
Government immediately or through a 
retailer. 

2. Miscellaneous: 

Interest on any mortgage, note, debt 
or obligation, whether personal or bus- 
iness, except on money borrowed to buy 
tax-exempt securities. 

Contributions or gifts, not in excess of 
15 per cent of net income before deduc- 
tion for contributions, to: (a) Municipal, 
state or Federal Governments for pub- 
lic purposes; (b) any non-profit corpor- 
ation, fund or foundation, organized and 
operated exclusively for religious, char- 
itable, scientific, literary or educational 
purposes, or for the prevention of cruel- 
ty to children or animals; (c) fraternal 
non-profit organizations devoted to the 
above purposes, or to the special fund for 
vocational rehabilitation of World War 
veterans, or to their welfare organiza- 
tions. 

Losses through bad debts, if the in- 
come represented by the debts had been 
reported previously as taxable income. 

Business or professional expenses or 
losses, and capital losses, if any. 
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Losses through closing or reorganiza- 
tions of banks, insurance companies or 
other such corporations in whose custody 
the taxpayer had funds. 

Damage to automobile by accident, re- 

_ gardless of responsibility, provided that 
damage was not wilful on the part of the 
taxpayer. 

Gambling losses, not in excess of 
gambling profits reported for taxation. 

Loss by fire, burglary, theft, flood, 
storm, shipwreck, whether personal or 
business, not covered by insurance. 

Commission to an agent for obtaining 
employment, selling a manuscript or 
other product, etc. 


Other Customary Problems 


Q.—Are estate, inheritance or gift 
taxes proper deductions on the Federal 
income tax return? 


A.—No, not under the 1936 Revenue 
Act. At times during the existence of 
the Federal income tax law, those taxes 
were deductible from income for income 
tax purposes; but, as a result of numer- 
ous amendments to the income tax law 
the allowance of those other taxes as de- 
ductions had become more and more re- 
stricted, until the enactment of the 1934 
Revenue Act, when the deductions for 
such taxes were entirely eliminated. 

Q@.—Are Federal normal income and 
surtaxes proper deductions on the Feder- 
al income tax return? 


A.—No. None of the Revenue Acts 
subsequent to the 1916 Act has allowed 
a deduction for such taxes. 


Q.—What is the credit allowable as an 
earned income credit? 


A.—After the net income of a taxpay- 
er has been reduced by personal exemp- 
tions and other such credits against net 
income, a further credit of 10 per cent 
of earned net income or net income, 
whichever is smaller, may be taken by 
the taxpayer, for normal tax purposes 
only. Ordinarily, earned income within 
the contemplation of the Federal income 
tax law, includes only that income which 
was received as bona fide salary or wages 
for personal services. The law, how- 
ever, makes certain exceptions to this 
general rule. Incomes of $3000 or less, 
for instance, regardless of the source 
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are considered by the law as earned in- 
come exclusively. Of incomes in excess 
of $3000., the law regards $3000. thereof 
as a minimum base for the earned in- 
come credit, even though none might be 
the compensation for personal services. 

Where the taxpayer is engaged in a 
trade or business, in which both person- 
al services and capital are material in- 
come producing factors, the earned in- 
come may be fixed as a reasonable com- 
pensation for the taxpayer’s services. 
That compensation regarded by the law 
as earned income, however, is limited to 
20 per cent of the taxpayer’s share of the 
net profits of the business, unless the 
amount considered to represent earned 
income is less than $3000., out of a total 
return from the trade or business of an 
amount in excess of $3000., in which case 
$3000. is regarded as earned income. 

The maximum amount recognized as 
earned income is $14,000., for which a 
credit of $1400. may be taken, even if in 
fact the actual compensation for person- 
al services is in excess of $14,000. 

In any event, for normal income tax 
purposes—and normal income tax pur- 
poses only,—the credit is allowed against 
net income to the extent of 10 per cent 
of the earned net income, but not more 
than 10 per cent of the net income. In 
other words if, after computing the net 
income that would have been subject to 
normal tax had no earned income credit 
been allowed, the taxpayer finds that his 
net income exceeds his earned net in- 
come, or vice versa, he may take credit 
equal to 10 per cent of the lower of the 
two, provided that if his net income ex- 
ceeds $3000, a credit of $300. shall be 
the minimum earned income credit. 
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Government and Business 


There has naturally been a good deal of 
speculation regarding the direction that gov- 
ernmental policy may take during the Pres- 
ident’s second term. The more general 
view appears to be that the major objec- 
tives of the Administration’s program, as 
the President himself stated last year, have 
already been accomplished; that the emer- 
gency which gave rise to much of the recent 
legislation has passed; that experience has 
already made it possible to judge what is 
good and what is bad in many of the new 
laws, and that the faith demonstrated by 
the voters in the President may inject a 
note of caution by impressing the Admin- 
istration with the magnitude of the respon- 
sibility involved in its leadership. 

It is evident, at any rate, that a clear 
and urgent need exists for true co-operation 
between government and business. The 
scope of governmental activity has widened 
so rapidly in recent years, and this widen- 
ing has occurred so largely in the economic 
field, that it would be most unfortunate if 
public officials and business leaders should 
fail to combine their knowledge, exper- 
ience, and aims in a joint effort to promote 
the national welfare. 

Of all the economic problems facing the 
Government at present, the most urgent and 
the most vital is that of preserving the 
soundness of the nation’s currency. There 
exists a combination of factors, partly 
political and partly economic in character, 
that may exert undue influence on the coun- 
try’s monetary system as soon as reviving 
prosperity gives them an opportunity to 
make their effects felt. The problem is 
vital in a peculiar sense because its solu- 
tion is necessary to the solution of others. 


The second great group of problems con- 
fronting the Government centers around the 
question of the regulation of business in 
general. To a considerable extent, the na- 
ture of this question is still to be decided 
by the courts. In the meantime, several 
problems in this general category will come 
up for consideration regardless of court 
decisions. The attitude of industrial work- 
ers toward the taxes to be imposed upon 
them under the Social Security Act is still 
to be seen. 

It is evident that the progress made to- 
ward business recovery has left the coun- 
try with an imposing array of economic 
questions still to be answered, and that, in 
some directions at least, these questions will 
become more urgent as recovery continues. 
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The successful handling of these problems 
will require the close co-operation of the 
best minds and the most forceful business 
leadership, for, in the final analysis, econom- 
ics, and not politics, controls the business 
situation and outlook. 


—The Guaranty Survey. 


Community Trust Receives 
Carnegie Funds 


The establishment of trust funds total- 
ing $145,000 as part of the New York 
Community Trust by the Carnegie Cor- 
poration of New York in furtherance of 
fine arts was announced recently. One 
fund of $85,000 will be employed primar- 
ily for the benefit of the American Fed- 
eration of Arts, Washington, D. C. An- 
other of $30,000 will assist the American 
Journal of Archaeology, published by the 
Archoeological Institute of America. A 
third fund of $30,000 will aid the Art 
Bulletin, sponsored by the College Art 
Association of America. 


If periodical reviews of the Art Bulle- 
tin and Journal of Archaeology by the 
Community Trust should indicate that the 
objects of the trusts for those purposes 
are not effectively served, a secondary 
preference is expressed that similar pub- 
lications be fostered through Princeton 
and Harvard. In case of other changed 
future circumstances, discretionary power 
is lodged in the Distribution Committee of 
the Community Trust—as with respect to 
all funds of the Trust—to take amenda- 
tory action avoiding any threatened obso- 
lescence. 

The action of the Carnegie Corporation 
is exceptional in that it represents the 
creation of temporary trusts in one 
foundation by another. An endowment 
grant to a periodical publication would be 
a departure from the policy heretofore 
followed by the Corporation but the utili- 
zation of the intermediate facilities of the 
Communty Trust permits a measure of 
continuing financial assistance to be ex- 
tended while still safeguarding the future 
administration of the funds in the event 
of unforeseen developments. 

This is the second instance in which 
funds in the Community Trust have been 
created by another foundation. In 1928 
the Laura Spelman Rockefeller Memorial 
established a fund of $2,500,000 from 
which approximately $900,000 has been 
distributed during the past eight years. 











What 1934 Federal Tax Statistics Show 


Need for Businesslike Estate Planning and Conservation 





Of considerable significance to fiducia- 
ries is the information to be gleaned from 
data on decedent’s estates and taxes com- 
piled by the Treasury Department in 
“Statistics of Income for 1934”, just re- 
leased. Figures on estate taxes show 
graphically the heavy tax burden on large 
estates passing on death and point to the 
possibilities in a greater utilization of 
inter vivos dispositions and need for ex- 
pert guidance in estate planning. 


Types of Property 


Included in the report are figures on 
the types of property comprising the 
gross estates of the 11,110 returns filed 
under all Acts. It will be noted from 
the appended table that more than 50% 
of the total amount constituted invest- 
ments in bonds and stocks. As the size 
of the estate increased, the percentage of 
such investments rose sharply so that, 
of the four estates of $6,000,000 or over, 
about 88% consisted of stocks and bonds. 
Conversely, the proportion of real estate 
holdings decreased with the estate. 


Pennsylvania, with 10% of the number 
and 14% of the amount, California, with 
9% of the number and 6% of the amount, 
Massachusetts, with 7% of the number 
and 6% of the amount, New Jersey with 
6% of the number and 7% of the amount, 
and Illinois, with 6% of the number and 
amount. 


(TABLE II) 
Gift Tax Returns 


RETURNS FROM LEADING STATES 
UNDER ALL ACTS 


(Money Figures in Thousands) 








Net 
Estate Tax 
No. of| Gross after under 
State re- Estate 100,000 All 
turns Exemp-| Acts 
tion 
California | 950 149,060 | 61,939 8,381 
Illinois | 604 104,314 47,549 7,055 
Mass. | 737 140,536 66,946 9,006 
New Jersey | 667 131,446 61,943 9,365 
New York | 2,162 613,504 | 347,814 58,913 
Penna. | 1,053 | 130,256 | 130,256 21,119 
Total | 6,173 | 1,269,116 | 696,447 | 113,839 


From the statistics on gift-tax returns, 
it appears that, of the total amount of 


(TABLE I) 
NET ESTATES TAXABLE UNDER 1926 AND 1934 OR 1926 AND 1935 


(Figures in Thousands) 


Under 
Total 100 
No. of returns 6,262 1,710 
Gross Estate: In thousands 
Real Estate 200,966 | 52,946 
Bonds & Stocks 892,136 | 149,380 
Insurance 78,294 | 20,248 
Total: 1,461,666 | 293,508 
Tax Liability 
after Tax Credits 107,118 7,255 





Return by States 


The table on returns by states shows 
that slightly over 50% of the number of 
returns filed came from six states, rep- 
resenting approximately 65% of the to- 
tal amount of tax paid. These leading 
jurisdictions were New York, with 20% 
of the number and 35% of the amount, 


600- 1,000 3,000 Over 

100-200 | 200-600; 1,000 3,000 6,000 | 6,000 
509 511 121 103 17 4 

23,293 | 32,937 8,794 14,743 | 2,112 1,217 

95,936 |180,666 93,788 | 152,750 | 66,997 | 27,357 
9,113 | 13,968 4,730 5,986 | 1,685 0 

160,260 | 274,311 | 126,008 | 200,616 | 81,950 | 31,122 

27,560 | 20,534 12,319 30,923 | 17,597 8,612 


gifts made during 1934, more than 50% 
were transfers in trust, almost 80% of 
the property consisting of stocks and 
bonds. The total of 9,270 donors more 
than doubled the number for the preced- 
ing year. It is interesting to note that 
of that number 1,825 had also made gifts 
in previous years. These two factors 
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may indicate a trend toward disposing of 
greater amounts of wealth during the 
lifetime of the benefactor. 


(TABLE ITI) 
GIFT-TAX RETURNS 


(Money Figures in Thousands) 


Non- 
oe 
a 


Total 

Net Gifts 
re- Gifts axl! by 

turns Trust 

9,270| 2,528| 6,742|888,753|537,086| 68,383|469,340 


No. of Total 


Gifts 


Tax- 
able 


It must be remembered that these are 
figures for 1934 and that since that time 
there have been upward revisions in the 
tax laws, so that the statistics for suc- 
ceeding years will undoubtedly show to 
a greater extent the necessity for care- 
. ful estate planning to obviate any undue 
tax incidence. 


Questionnaire on Taxation 


The answers to a questionnaire on tax- 
ation circulated among university pro- 
fessors of public finance by Mark Graves, 
president of the New York State Tax 
Commission, indicate some strong ten- 
dencies in the matter of estate, inheri- 
tance and gift taxation. The questions 
were framed to facilitate a “Yes” or 
“No” answer on the desirability of va- 
rious taxation theories. The tabulation 
is based on 127 replies. 

To the question, “Should inheritances 
or estates be taxed by the Federal Gov- 
ernment”, 115 professors said “Yes”, 
and 12, “No”. 

“Should inheritances or estates be 
taxed by the States”, 91° “Yes’’, 33 ““No” 
and 3 doubtful. 


“Should gifts, a or not in con- 
templation of death, be taxed to avoid 
evasion of inheritance tax”, 117 “Yes”, 4 
“No”, and 6 undecided.: 


“Should the death taxes be progres- 
sively graduated’, 121 “Yes”, 1 “No” and 
5 uncertain. 


“1926 80% abatement principle in case 
of death taxes”, 79 “Yes”, 18 “No”, and 
30 indefinite. 


“Abolition of all death taxes except 
Federal with distribution of part of pro- 
ceeds to states”, 49 “Yes”, 58 “No” and 
20 doubtful. 
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Overlapping Taxes 


Two-thirds of all tax revenues col- 
lected by the states are derived from 
eight taxes of the same nature as those 
from which a large portion of the fed- 
eral tax income arises, as indicated by a 
recent report of the Division of Research 
and Statistics of the Treasury Depart- 
ment, covering 1930-1936. 


Marked increases were noted in in- 
come and inheritance taxes. Between 
1930 and 1935, eleven new states imposed 
individual or corporation income taxes or 
both, and Alabama and Georgia joined 
the ranks of estate and inheritance tax 
states, leaving only Nevada and the Dis- 
trict of Columbia not collecting such 
taxes. The report as a whole showed a 
steady invasion by the states of tax fields 
formerly occupied solely by the Federal 
government, total revenues from these 
eight taxes mounting from $1,253,000,000 
in 1931 to $1,655,000,000 in 1935. 


With the other taxes—gasoline, motor 
vehicle registrations, general sales, liquor 
and tobacco—, comparable gains in 
amount, due to additional jurisdictions, 
were also reported. Some of these, like 
motor vehicle registration, were included, 
although not imposed by the national gov- 
ernment, because they are paid by prac- 
tically the same people as pay the doubly 
imposed gasoline tax. 


A peculiar result of the survey is that 
collection of each tax is concentrated in 
relatively few states. Almost 50% of the 
estate and inheritances taxes came from 
New York and Pennsylvania during 1930 
to 1935. New York, Massachusetts and 
Wisconsin collected over 80% of individ- 
ual income taxes, while New York, Cali- 
fornia, Wisconsin and North Carolina ob- 
tained about 70% of corporation income 
taxes, and similarly with the other five 
taxes. 

While the report makes no conclusions 
or recommendations, it is obvious that 
taxpayers are contributing a _ large 
amount of taxes to both Federal and 
State governments on the basis of the 
same income or transfer. This report 
may give rise to congressional action 
at the next session. 





Safety Tests for Bond Investments 


Practical Considerations in Selecting Municipal, Public Utility, 
Railroad and Industrial Securities 


H. S. PAYSON ROWE 
Manager, Bond Dept., Massachusetts Mutual Life Insurance Co., Springfield 
From address before Third New England Trust Conference in Boston 


HE selection of bonds for trust funds 

for an insurance company reserve, 
is slightly more complicated than in- 
vesting in sound obligations because you 
have less freedom of action and are un- 
able to diversify as thoroughly. On the 
other hand, you are not under constant 
pressure to invest large sums, and do 
not have to purchase bonds in large 
blocks. Investment difficulties mean not 
only monetary loss but loss of time and 
energy in reorganization committee 
work. In seeking to avoid trouble we 
follow certain theories of investment. 


Essential Factors of Safety 


Our first theory is that safety is not 
measured by mortgage lien but by the 
ability of the company to meet all its ob- 
ligations. The old idea was that a bond 
was a claim against the property, which 
was perfectly true, but it was not always 
possible or expedient to enforce this 
claim. We now consider that a bond is 
a claim against the business. In the 
past, an investor considered his obliga- 
tion safe if he had a lien on sufficient 
property on which to levy if the enter- 
prise failed. If such a failure occurred, 
he thought he could take over the 
mortgaged property and pay himself 
out of that. In practice, this proved to 
be impossible because as soon as the 
company failed, its assets underwent an 
immediate shrinkage. Furthermore, the 
bondholder found himself unable to en- 
force his legal rights due to the new 
bankruptcy laws. Under these laws, the 
courts are disinclined to allow foreclos- 
ure if there is any possibility that the 
assets have a fair value in excess of the 
claim. 

It is now considered unfair to wipe 
out the stockholders or junior creditors 


who have a potential interest in the 
property and are not in a position to 
protect it. Litigation results in long de- 
lay. Consequently, we arrive at the con- 
clusion that in general the absence of a 
lien is now less important. Exceptions 
to this general premise may be found in 
the underlying railroad bond field where 
small first mortgages come through re- 
organizations undisturbed. 

Our next theory is that the ability of 
the issuing company to pay must be 
measured under conditions of depression 
rather than prosperity. We have had an 
excellent testing period during the past 
During 1932 and 1933, we 


five years. 
saw utility bond prices collapse because 
of the excessive debt of some utility 
companies, particularly holding compan- 


ies. We found that railroad bonds de- 
clined drastically because the stability 
of railroad earnings had been over-rated 
and investors had not demanded a suffi- 
ciently large interest coverage to protect 
themselves. Industrial earnings were 
extremely unstable and many companies 
showed an inability to avoid large losses. 
With this background, we can more eas- 
ily distinguish between the weak and the 
strong businesses. 

Our third principle is that we must 
not sacrifice safety for yield. A higher 
than normal yield cannot compensate for 
deficient security. We should establisn 
minimum requirements for each type of 
bond and then rule out every issue which 
does not meet those requirements. Cer- 
tain standards of safety must be estab- 
lished for each group based on: (1) the 
nature and location of the business, (2) 
its size, (3) its record of solvency, (4) 
the terms of the issue, (5) the relation- 
ship of its earnings to interest charges, 
(6) the relationship of its property to 
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debt; and the relationship of its debt to 
the equity. These standards should not 
be relaxed under the temptation of high- 
er yield. 

We must assume that past perform- 
ance is at least a rough guide to the 
future. We can project the past fairly 
accurately when we are dealing with sen- 
ior securities and by weighing our sta- 
tistical information with present quali- 
tative facts about the company can reach 
our conclusions as to whether the bond 
will stand up in the future. 


We must invest our funds mainly in 
four types of bonds: municipal, utilities, 
railroads, and industrials. 


Municipal Securities 


Municipal bonds are in a true sense a 
prior first lien upon all the property in 
the community. This, however, did not 
prevent defaults during 1932 and 1933 
by cities and towns which were unable to 
collect sufficient taxes. Fundamentally, 
any city or town with a small debt has 
been able to come through the depres- 
sion with credit unimpaired and we feel 
that municipal purchases should be con- 
fined to these names. A municipal bond 
should pass the following tests to qualify 
as prime: 


1. The overall debt (that is the city 
debt plus county and district debt) 
should be not over 12% of the assessed 
valuation of taxable real property, and 
preferably should be under 10%. 

2. The budget for the last year shall 
have been balanced and current opera- 
tions shall be on a cash basis. 

8. The community shall have had a 
tax collection record during the past six 
years averaging 90%. 


If we find that a municipality can 
qualify under these requirements, we 
want to know about (1) the will of the 
community to pay, (2) the ability of the 
community to pay, (3) the enforceability 
of the obligation. 


The will of the community to pay is 
established by its debt history. We ask 
the following questions: Has it a clean 


Has there been good faith in 
Has the 
intelligence and 


record? 
passing financial legislation? 
population evidenced 
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conservatism in voting? Have the voters 
been willing to increase the tax rate to 
service debt? Have maturing bonds 
been paid or refunded? Is the citizen 
satisfied with his administration? 


The ability of the community to pay is 
dependent upon many factors. We want 
a city to be a good trade center. We 
look at the diversity and character of its 
industry. We prefer a city of steady 
rather than mushroom growth. We next 
consider the city management to deter- 
mine whether we have a political ma- 
chine in charge or a business-like organ- 
ization. We want to know what sort of 
control there is over expenditures, and 
the budgetary and accounting practices. 
The relationship of the municipality to 
the state is also important. The finan- 
cial position should be clear from the 
usual financial statement. We have to 
know the basis of the assessed valuation 
to real valuation and the trend, the per 
capita gross and net debts. The city 
should have a debt well distributed as to 
bond maturities with no peak years. The 
sinking funds should be adequate and 
should be analyzed to detect the type of 
investments and the relation between the 
maturities of those investments and the 
bonds for which they are reserved. Taxes 
should be unlimited and collections should 
be enforced with a heavy penalty for de- 
linquency. There should be a reserve in 
the budget for delinquent taxes. The 
budget should provide for all items in- 
cluding maturing bonds. The operating 
cost of running the city should be sur- 
veyed. It is important to know how un- 
employment relief is handled—is it bud- 
geted or met by heavy borrowing? All 
of these have to do with the ability of a 
municipality to pay. 


Public Utility Investments 


The public utility bond group includes 
bonds of gas, water, telephone, and pow- 
er and light companies. We have to ap- 
ply different tests to each class of utility 
bond, but the following general require- 
ments are essential: 


1. A soundly capitalized company 
should have a mortgage debt amounting 
to less than 65% of the real property 
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value. (I do not necessarily mean the 
book value as we know there have been 
many cases of utility property write-ups 
in the past.) 


2. Net earnings, after 15% of gross 
revenues have been set aside for depre- 
ciation and maintenance, 
equivalent to at least twice the total in- 
terest charges for the past five years. 


3. There should be at least 20% of 
the gross earnings remaining after in- 
terest charges. 


Most of the issues now being floated 
are of the open-end mortgage type. We 
would insist upon the usual qualification 
that additional bonds may not be issued 
for over 70% of the cost of additional 
property. We scrutinize the rate struc- 
ture carefully. Any company having a 
charge for domestic service above the 
average of approximately 5c per Kw H. 
may be considered to be vulnerable to a 
reduction which necessarily will affect 
the interest coverage. We prefer a com- 


pany serving a territory where the load 
is well diversified. A company serving 
a territory with an important single in- 
dustry should have a small debt and large 


sinking fund. We consider the nearness 
to the property of government power de- 
velopments and the danger of loss of im- 
portant cities to a municipal plant. The 
sales ability of the management is well 
determined by growth of annual Kw H. 
sales per customer. The United States 
average for domestic consumption is now 
over 673 Kw H. per year. We use other 
mechanical standards such as that fund- 
ed debt of a hydro-electric property shall 
not exceed four times the gross revenues 
and that of a steam electric company 
three times the gross earnings. We also 
require that the reserves and surplus 
must aggregate at least 8% of the plant 
account. 


Bonds of gas companies are subject to 
the three general utility requirements. 
The gas business is going through a 
transition stage at present due to the ex- 
tension of natural gas pipe lines. We 
have to treat manufactured gas compan- 
ies and natural gas companies as subject 
to this trend. When a manufactured 
gas company is converted partially or en- 


should be. 


E. \W. AXE & CO., INC. 
INVESTMENT COUNSEL 


730 FIFTH AVENUE 


NEW YORK 


Cooperation with Trust Companies in the 

Purchasing Power Preservation type of 

management for the trusts or investment 
accounts of individual investors. 


tirely to natural gas, rate reductions re- 
sult because of public demand. It takes 
time to build up sufficient business to off- 
set these lower rates. We require the 
advice of competent engineers as to the 
source of supply for a natural gas dis- 
tributor. An extremely important fac- 
tor in purchasing bonds of gas compan- 
ies is the competitive position of the com- 
pany. In some cities, the electric com- 
pany has been much more vigorous 
and efficient in building its load 
than the gas company management. We 
require that natural gas pipe line bonds 
shall be set up with a maturity shorter 
than the estimated life of the supply 
and preferably not more than fifteen 
years, with a sinking fund which will 
pay out the issue by maturity. 


A telephone company should have 
maintenance and depreciation to at least 
30% of gross revenue and a mortgage 
debt of less than 50% of the property ac- 
count. We also set up standards on an 
individual station basis which necessar- 
ily vary according to the type of busi- 
ness, upon whether it is city or country 
business and whether the system is man- 
ual or automatic. 


Water company earnings should be 
very stable. The source of supply should 
be examined by engineers to assure us 
that it is sufficient for increased future 
need. The amount of funded debt will 
vary according to whether the company’s 
system is supplied by gravity or by 
pumping but still should not exceed our 
65% limit of true value. 
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Railroad Bonds 


As a general principle there is no 
probability of loss if you invest your 
funds in a first mortgage on main line 
mileage of a railroad property that has 
economic justification as far ahead as 
we can see. In trust funds, it seems to 
me that purchases should be confined to 
bonds of systems which, throughout the 
depression, have had sufficient earnings 
to cover all charges in each year after 
adequate maintenance and also in the un- 
derlying bonds of other systems on a 
traffic density basis. The traffic density 
figures will show you the earning power 
of the line in question and whether the 
debt on that particular line has been 
amply supported in the depression pe- 
riod. In other words, we should buy rail- 
road bonds on a strategic value basis and 
require that the mortgage shall be on 
indispensable mileage. A railroad which 
has a funded debt amounting to over 
75% of its capitalization is heavily bond- 
ed. The roads that have made the best 
showing during the lean years have been 
those with funded debt amounting to less 
than 50% of the total capitalization. 


In analyzing railroad bonds, we have 
physical, operating, and financial tests 
to apply. We compare competing roads 
as to efficiency of operation. We exam- 
ine physical factors such as location of 
mileage, amount of double track, weight 
of rail, amount of equipment owned. 
Among the operating statistics we want 
to know the character and density of 
traffic, the average haul and rate re- 
ceived, car mile operating costs, train 
mile figures. Financial factors impor- 
tant are: trend of operating revenue, ra- 
tio of maintenance to gross earnings, the 
relative amount and trend of transporta- 
tion expense, and the character of other 
income. Other income has been ex- 
tremely important to many roads during 
the depression and we have to judge its 
stability. 


Political factors are involved in the 
trend of labor costs. Changes in freight 
rate structure are very important to in- 
dividual carriers. Still more important 
is a shift in production of a commodity 
from one section to another such as we 
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have witnessed in coal and oil. For ex- 
ample, in the period 1924-1928, there was 
an important shift in coal production 
from the mines of Pennsylvania, Ohio, 
Illinois, and Indiana to the mines of 
West Virginia and Eastern Kentucky. 
This had a far reaching effect on earn- 
ings of various roads. Incidentally, how 
many of us realize that in buying cer- 
tain railroad bonds we are actually buy- 
ing acoal bond? More recently, we have 
seen the effect of the discovery of new 
oil sources in the Rhodessa field on earn- 
ings of roads in that section. We have 
to judge the permanence of these move- 
ments. Competing facilities such as 
steamship lines, truck and bus operation, 
and pipe lines all play their part in mak- 
ing thorough analysis important in the 
railroad field. 


In the railroad equipment trust field, 
we feel that it is sound to demand at 
least 25% of the cost of equipment paid 
down by the road. We also require that 
the annual charge for depreciation of 
equipment must amount at least to the 
sum of the annual maturity and the in- 
terest charge on the issue in question. 


Industrial Bonds 


Trust fund investment in industrial 
bonds should be limited to bonds of com- 
panies of unquestioned financial strength. 
We apply the following tests to indus- 
trial bonds: 


1. Net earnings must be sufficient af- 
ter proper maintenance and depreciation 
to cover interest charges over 2% times 
on an average basis during a seven years 
period. 

2. Working capital must be approxi- 
mately equivalent to the funded debt. 

3. Property, plant, and equipment, 
less depreciation reserves, must be at 
least twice the funded debt to be out- 
standing. 

4. Market value of the equity shall be 
at least equivalent to the funded debt. 

5. Industrial issues should run not 
over twenty years, preferably shorter, 
and should have a sinking fund sufficient 
to retire one half of the issue by ma- 
turity. 


The financial policy of an industrial 
concern is of the utmost importance. In- 
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dustrial earnings fluctuates more than 
earnings of other types of company and 
we like to see debt paid off rapidly dur- 
ing prosperous times. We prefer to in- 
vest in those companies whose officials 
have the intention and follow the inten- 
tion of getting out of debt as soon as pos- 
sible. 

We invest mainly in two types of in- 
dustrial concerns. The first type includes 
companies of large size requiring a large 
capital investment. This group includes 
steel and oil companies whose fixed as- 
sets are generally of considerably more 
value than the amount of funded debt. 
The second type includes companies do- 
ing a specialized business which have 
over a long period developed a name and 
steady earnings by virtue of a well ad- 
vertised product. 


Both types of company are relatively 
secure against competition. In the case 
of oil companies, we have a special situa- 
tion which deserves comment. A well 
integrated oil producing company with 
substantial oil reserves is able to turn its 
capital asset, that is its crude oil, into 
cash at any time. It may be selling its 
oil at a low price but there has been a 
steady demand built up and oil can be 
sold and the proceeds used to pay off 
debt. During the depression period, 
from 1930 to the end of 1935, twelve 
major oil companies reduced their total 
debt by 36%, a record unequalled by any 
other business. 


Once an investment is made in the in- 
dustrial field, it should be followed and 
checked carefully and frequently. The 
trend of business conditions affecting the 
particular industry must be observed. 
During the past five years, companies de- 
pendent on doing a producer’s goods busi- 
ness were very much at a disadvantage 
whereas companies in the consumers 
goods field were doing well. Stability of 
earnings among steel companies was for 
example very marked in the case of a 
few companies capable of producing con- 
sumers goods, whereas the companies do- 
ing a heavier type of business suffered 
severely and were operating at a very 
low rate of capacity. We must, there- 
fore, choose our industrial bonds keeping 
in mind the necessity for flexibility of 
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is engaged primarily in facilitating 
wholesale distribution and retail sales 
of the following products of General 
Motors Corporation and its world- 
wide affiliates: CADILLAC, LA SALLE, 
BUICK, OLDSMOBILE, PONTIAC, 
CHEVROLET automobiles; FRIGIDAIRE 
appliances for refrigeration and air 
conditioning; DELCO lighting, power 
and heating equipment; GMc trucks; 
BEDFORD, VAUXHALL, OPEL, BLITZ 
— foreign made automotive vehicles. 


The business consists of investments in 
self-liquidating credits, widely diversi- 
fied as to region and enterprise, capital 
employed beingin excessof $80,000,000. 






ATT 1 


INSTALMENT 
PLAN 


These NOTES are available, in limited amounts, upon request. 


In obtaining short term accommodation, 
GMAC issues one standard form of note. 
This obligation it offers to banks and in- 
stitutions, in convenient maturities and 
denominations at current discount rates. 
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output and ability to take advantage of 
all conditions. 


We are now passing through a period 
which is exceeding difficult for us all. 
New issues are being brought out as 
rapidly as possible to refund higher 
coupon bonds and we have hardly time 
to examine one before another is upon us. 
However, this is a time to scrutinize 
more carefully than ever because many 
companies below the top grade are taking 
advantage of the times to sell long term 
bonds at high prices. When we buy 
bonds we should insist upon buying a 
credit that is already sound and further- 
more, one that will improve as time goes 
on. Every bond we buy should be 
stronger ten years from now than it is 
today if we have chosen correctly. 





The Michigan Bankers’ Association has 
adopted a resolution requesting continua- 
tion of the Federal Housing Act, which ex- 
pires next year. They also endorsed a 
bill for creating of a State banking com- 
mission with broadened powers, instead of 
the present single commissioner forms. 


708 TRUST COMPANIES 


The Securities and Exchange 
Commission and Corporate 


Trustees 

(Continued from page 676) 
exceptional, not typical, cases. Of course, 
it is quite to be expected, and entirely 
proper, that the Report should use strik- 
ing examples. However, the Report 
would be accurate and more fair if, after 
citing extreme instances, it had stated 
that such instances are in the small min- 
ority. It is regrettable that it ends up- 
on such a note as the following: 

“Such measures would go far towards curbing 
the exploitation of investors which has occurred 
either at the hands of the trustee itself or at the 
hands of the reorganization and management 
groups with the knowledge, consent, or acquies- 
cence of a complacent and inactive trustee.” 

The statement last quoted, particularly 
because it is a part of the concluding 
paragraph of the. Report, leaves a strong 
impression that corporate trustees in 
general are considered by the Commis- 
sion so likely to be dishonest or incom- 
petent as to render necessary the adop- 
tion of legislation to protect investors 
against “exploitation” by or with the 
consent of their own trustees. While it 
is scarcely believable that such an im- 
pression could have been intended, the 
real possibility that the Report does leave 
this impression should be eliminated in 
some way if there is to be any fair pre- 
sentation of the matter to Congress. 

If we disregard, for the moment, the 
administration of “real estate” inden- 
tures, the Report completely fails to 
show any general situation of maladmin- 
istration. In spite of the great number 
of corporate trustee administrations 
which are taking place, the entire Report 
refers to approximately six modern in- 
stances (outside of “real estate” inden- 
ture administration) as to which it is 
asserted that corporate trustee adminis- 
tration—as distinguished from the prac- 
tices of others or from the weakness of 
various indenture provisions—has been 
improper. *** 

Confusion of Individual and Corporate 

Trustees 


If it could be said that in a publica- 
tion dealing with corporate trustees gen- 


erally, including the most reputable bank- 
ing institutions in the United States, the 
Commission was justified in mixing the 
discussion of corporate trustee practices 
generally with the practices of trustees 
under “real estate” indentures, there 
might be a little more reason for general 
suggestions of maladministration. How- 
ever, the securities issued under such in- 
dentures form only a trivial part of the 
securities issued under corporate inden- 
tures administered by responsible insti- 
tutions. Even in the case of “real es- 
tate” indentures, the Report does not as- 
sert that cited instances of alleged malad- 
ministration are in any way typical of 
the practice of responsible banks or trust 
companies. *** Many cases are mentioned 
in the Report of the selection of indivi- 
duals, as trustees under “real estate” in- 
dentures, who were closely connected 
with the issuing house. Such cases have 
nothing whatever to do with the usual 
administration of corporate trusts by 
reputable institutions. *** 

In spite of the fact that the concluding 
paragraph of the Report emphasizes “ex- 
ploitation” by trustees, the bulk of the 
Report is devoted to the insistence that 
corporate trustees be required to under- 
take much more responsible duties than 
they presently have. *** 

While the desire, as expressed by 
the Report, to have trustees assume more 
duties is qualified by the recommenda- 
tion that they be separated from posi- 
tions which are considered to involve pos- 
sible conflicts of interest, the paramount 
fact in this connection is that the Com- 
mission desires the trustees to act as 
“guardians” for investors. Since the 
trustees would still be the same institu- 
tions, this would seem to indicate that 
language concerning “exploitation” was 
not intended to give the impression which 
it does. 

Other more specific criticisms of per- 
formance of the present corporate trus- 
tee functions appear to be incorrect. The 
Report states that in certain instances 
wherein mortgagors were required to 
submit periodical financial statements, 
trustees have accepted such statements 
without examination, other than a “cur- 
sory” one, as to whether or not they 
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complied with the indenture, or without 
protest where they did not comply; and, 
with reference to these practices, that 
“there is ample evidence that they re- 
flect the attitude and practice of corpo- 
rate trustees generally.” It may be true 
that some trustees accept such statements 
without scrutiny or without calling for 
proper statements; but this attitude and 
practice most certainly is not the atti- 
tude and practice of corporate trustees 
generally. *** 


After knowledge of default, no trustee 
conversant with its functions would com- 
ply with the request of the issuer for ac- 
tion permitted by the indenture only “un- 
til default”; and it is extremely doubt- 
ful that a trustee would be protected in 
so doing. This part of the Report may 
be limited to its context which criticizes 
trustees because sometimes they do not 
notify the issuer or the security holders 
of defaults of which they know but of 
which they have not been formally ad- 
vised by the specified percentage. It is 
true that, with respect to affirmative ac- 
tion such as giving notice, trustee exer- 
cise their discretion under all of the cir- 
cumstances. Often, where the taking of 
such action might have a seriously detri- 
mental effect upon the security, they 
await the instructions of the specified 
percentage. There may be forceful argu- 
ments on both sides of the question 
whether they should give such notice. 
The giving of notice may adversely affect 
the issuer and through it the security 
holders; it may lead to application for re- 
ceivership, or to the institution of reor- 
ganization or other proceedings in bank- 
ruptcy, when such proceedings are un- 
wise. On the other hand, the failure to 
give notice may result in the non-institu- 
tion of such proceedings when they 
should have been instituted. No general 
rule can properly be stated, nor does the 
Report attempt to do so. 


‘Conflicting’ Interests 


The Report criticizes the employment 
by some trustees of counsel who also are 
counsel for interests conflicting with the 
trust or are counsel for a group of the 
bondholders such as a bondholders’ com- 
mittee; and indicates that such employ- 
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ment is not unusual. In the author’s ex- 
perience the employment of the counsel 
for conflicting interests is decidedly rare. 
*** Tt is a fact that the same trustee is 
sometimes the trustee under different in- 
dentures of the same corporation and 
that prior to default the same counsel 
normally would act for the trustee in dif- 
ferent capacities. *** The listing re- 
quirements of the New York Stock Ex- 
change do not prevent a trustee from so 
acting, provided that it shall file with the 
Stock Exchange an agreement to resign 
from any conflicting position which shall 
thus develop. It may be very desirable, 
from the viewpoint of expense, familiar- 
ity with the property and other practical 
considerations, that the same trustee 
should act under different indentures of 
the same company. The likelihood of any 
conflict before default is very small; and 
the employment of the same counsel un- 
der several indentures presents a situa- 
tion only of remote possible future con- 
flict, not of actual conflict with which this 
portion of the Report is concerned. 
Where, however, by reason of default or 
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otherwise, the possibility of substantial 
conflict has become real, the trustee and 
its counsel usually resign under one or 
the other of the indentures. *** 


While the employment of the counsel 
for conflicting interests is very unusual, 
it has been less uncommon in the past 
for the trustee to employ counsel who 
also act for the bondholders’ committee. 
In somes case this works well and saves 
expense; but, because the trustee repre- 
sents all bondholders, the better view 
would seem to be that it should not re- 
tain counsel who also represent a par- 
ticular group; and in one case such prac- 
tice has been judicially disapproved. As 
the Report states, there is “respectable 
authority among trust companies and 
their counsel that the employment by the 
trustee of counsel to the committee is un- 
desirable.” On the other hand, some 
trustees feel that they best serve the in- 
terests of security holders by avoiding 
the expense of duplicating counsel, where 
no real conflict between the committee 
and the non-depositors is at all probable. 


The Report suggests that trustees 
should promptly intervene in receivership 
or bankruptcy proceedings of the issuer 
and should move expeditiously to im- 
pound rents and profits. Combined with 
subsequent references to general “iner- 
tia” of corporate trustees and the state- 
ment that trustees “normally will not 
act” unless requested by the specified per- 
centage, the suggestion apparently im- 
plies that trustees usually do not inter- 
vene or impound income without such re- 
quest. The author’s observation of rail- 
road reorganizations under Section 77, 
such as the proceedings involving the 
Missouri Pacific Railroad Company, The 
New York, New Haven and Hartford 
Railroad Company, and the Chicago and 
North Western Railway Company, leads 
to the belief that it is now the usual prac- 
tice for trustees, without request or in- 
demnity, to intervene and make demand 
for the income. In these cases, almost 
all of the trustees have intervened in the 
court proceedings, and also before the 
Interstate Commerce Commission when a 
reorganization plan has been presented. 
The court records of reorganization pro- 
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ceedings under Section 77B generally 
show that the practice is also prevalent 
therein. 

The characterizations by the Report of 
present trust duties are not accurate. For 
example, it states that the trustee is pres- 
ently nothing more than “a stakeholder 
and an amanuensis of the group which 
happens to be dominant.” *** It is not 
the practice of competent trustees to ac- 
cept blindly the suggestions or requests 
of the majority where improperly pre- 
judicial, by reason of illegality or oth- 
erwise, to the minority. *** However, it 
should be remembered that the majority 
have a strong interest to produce the 
best results for the bonds; and instances 
wherein such committees do not use their 
honest efforts to produce such results are 
rare. Minority bondholders are exclud- 
ed from the benefit of a plan only after 
long delay, and not even then in proceed- 
ings under Section 77 or Section 77B 
which, when consummated through re- 
organization by force of the statutes 
themselves, enure to the benefit of, and 
bind, all bondholders. Therefore, it is 
entirely proper that a trustee in most 
cases should be guided by the views of 
the majority. *** 


Recommendations to Congress as to Changes 
in Duties 


The Report contains [seven legisla- 
tive] recommendations: *** 

The main and comprehensive recom- 
mendation, hereafter termed the Main 
Recommendation, is that corporate trus- 
tees be transformed into fully active 
trustees like personal trustees. This 
recommendation in the author’s opinion 
is unnecessary, impracticable and con- 
trary to the public interest. The rea- 
sons for this opinion follow: 


(a) While revolutionary changes are 
not unwise merely because they are revo- 
lutionary, the present system, and the 
rights, duties and responsibilities arising 
therefrom, are well understood in the 
financial world and represent the product 
of extensive study by, among others, is- 


-suers, underwriters and large investors. 


The Commission cannot intend to imply 
that all of these persons, by reason of 
some self-interest, have permitted the 
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long continuance of the present system 
regardless of its effect upon investors. 
Even upon the assumption that issuers, 
as the Commission seems to feel, are gen- 
erally disposed to give as little security 
as possible for their issues, the interests 
of underwriters and of large investors 
are directly to the contrary. After all, 
the securities must be marketed. The 
underwriters desire to sell them. The 
largest investors are insurance compan- 
ies, savings banks and other institutions. 
It is scarcely to be assumed that, if dis- 
satisfied with present conditions, under- 
writers and large investors would have 
failed to express their dissatisfaction 
most vigorously and effectively ***. 

(b) The Report completely fails to set 
forth such reasons. The general criti- 
cisms of the present system are, as has 
been stated, too largely incorrect or, 
where correct, are too largely based up- 
on exceptional cases. *** 

Even though it properly may be said 
that investors need additional protection, 
it is certainly possible, and far wiser, to 
give it to them without jeopardizing the 
entire system of corporate trusteeships. 
The recommendation that investors, in- 
stead of having a reasonable degree of 
further protection, should have a gener- 
al guardian of their interests, and that 
corporate trustees should be compelled 
to accept the guardianship, is impractic- 
able and contrary to the public interest 
because, even if the compensation of such 





trustees could be so increased as to be 
commensurate with the increased duties, 
it would be difficult, if not impossible, to 
find responsible corporate trustees which 
would feel justified in agreeing to act as 
general guardians of investors. The new 
standards, so far as presently proposed, 
are extremely indefinite and could never 
be made definite. *** 


Expense Burdens of Proposed Duties 


The Report does not attempt to dem- 
onstrate that the Main Recommendation 
is practicable from the viewpoint of ex- 
pense. In fact, the Report does not con- 
cern itself with expense, although the 
cost of corporate trustee administration 
might be so greatly increased as to make 
the remedy far worse than any evil which 
has been shown to exist. The expenses 
which would result from the carrying 
out of the Main Recommendation would 
be tremendous. *** 

If investors now misunderstand the 
duties of corporate trustees and believe 
them to be fully “active” trustees, the 
Commission under the existing Secur- 
ities Act could require registration state- 
ments and prospectuses to contain such 
statements as the Commission should 
consider adequate to remove the misun- 
derstanding. This would throw the bur- 
den of informing investors as to the 
limited nature of corporate trustee duties 
upon the persons who should have the 
burden, that is, the persons who profit 
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from the sale of the securities. If nec- 
essary, the Securities Act could be ap- 
propriately amended. If, which seems 
unlikely, the misunderstanding cannot 
be adequately cleared away by the use of 
the Securities Act, then the term “trus- 
tee” can be modified. It certainly is not 
wise to scrap the long established sys- 
tem of corporate trusts in order to re- 
move the misunderstanding. 


Are Specific Recommendations Practical? 


While the Main Recommendation ap- 
pears to be entirely unnecessary, imprac- 
ticable and contrary to the public inter- 
est, it may nevertheless be true that 
there are particular respects in which the 
existing system of corporate trusts 
should be improved. As to the specific 
recommendations the Report states that 
such recommendations are “merely ex- 
emplary”; and it appears from the letter 
transmitting the Report to Congress 
that the Commission proposes to make 
further recommendations “for appropri- 
ate legislation.” However, it is appro- 
priate to consider the specific recommen- 
dations so far as they are presently in- 
dicated. 


At the outset it may be said with ref- 
erence to them generally that, while the 
Report apparently contemplates employ- 
ment of experts by trustees, it does not 
appear to permit to trustees the express 
right to rely upon experts selected with 
reasonable care. *** Trustees, of course, 
could make such selection; but we should 
then have the situation that, in addition 
to extensive investigation by the experts 
of the borrowing corporations and of the 
underwriting houses, the trustee would 
have its experts in the field. *** 


While in some instances, for example, 
recording by the trustee would not in- 
volve substantial labor or expense, the 
Report is attempting to prescribe rules 
of general application. The situation 
changes completely when the recommen- 
dation is applied to mortgages of large 
railroads, public utility companies, or in- 
dustrial companies. In such cases, the 
trustee would be required to make an ex- 
tensive study of the properties covered 
and of the recording requirements in 
many jurisdictions. This would involve 
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substantial expense and much delay un- 
less it were proposed that the trustees’ 
experts should go into the field with the 
other experts and incur and be paid ex- 
penses involved in the proposed bringing 
out of issues which might never be 
brought out. .If the trustee were not to 
make its investigations until after the 
underwriting houses had finished with 
their investigations, the element of de- 
lay would be an important one. Large 
companies have capable employees who 
are thoroughly familiar with the mort- 
gaged property, and competent counsel 
in the local jurisdictions involved. As 
has been seen, the underwriting houses 
also study the properties and the essen- 
tials of the security. They necessarily 
are required to check the recording, and 
the instances wherein investors in fact 
have suffered losses from failure to re- 
cord have not been shown to be more than 
infinitesimal. *** 


Recommendation (2) also proposes 
that the trustee be responsible for fail- 
ure to use reasonable care and diligence 
in certifying the securities. They are 
already under the legal duty not to exceed 
their powers; and their powers depend 
upon the showing to them of the exis- 
tence of the conditions, provided for by 
the indenture, permitting the certifica- 
tion. However, the intent of this recom- 
mendation is that trustees be required to 
investigate the truth of the documents 
supplied to them as the basis for certifi- 
cation. *** This recommendation is sub- 
ject to the same comment: that the ex- 
pense and delay of such procedure would 
be completely out of proportion to any 
losses which have resulted under the 
present system. 


Recommendation (3) proposes that the 
trustee be responsible for the exercise 
of reasonable care in checking the appli- 
cation of the proceeds of the securities. 
In this respect, the Report fails to dem- 
onstrate that the additional expense and 
delay would be justified by losses to in- 
vestors under present practice. 


Negative Pledge Clauses 


Recommendation (4) suggests that the 
trustee be responsible for reasonable care 
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in enforcing compliance with negative 
pledge clauses. How could it do so? It 
is recognized in the body of the Report 
that this “problem is primarily one of 
control over the issuer rather than the 
trustee”; and that perhaps “negative 
pledge clauses in securities should be out- 
lawed” as deceptive and as affording no 
real protection to investors. *** In the 
case of negative pledge clauses, as in 
other cases to which the Report refers, 
the main fault in the present situation is 
in the contents of the indentures. 


It is reasonable to believe that the cor- 
porate trustees would welcome an invita- 
tion to consider with the Commission the 
insertion in indentures of language 
which would improve them, and that 
standard provisions might be adopted 
upon which the principal trustees would 
insist as a condition of accepting the 
trusts. However, it is quite a different 
thing to suggest that trustees should 
undertake the duty to enforce compliance 
with negative pledge clauses. 


The Report also states that trustees 
“should require information of actions 
pertinent to performance of the issuer‘s 
obligations under the clause; and they 
should take action promptly to remedy 
any violation.” The suggestion, recently 
repeated, that trustees should take ac- 
tion to enjoin or remedy violations may 
be good in theory, but practicably it is 
of little, if any, value. In any ordinary 
case the trustee would not know of the 
violations until after the harm had been 
done, unless—which would be most un- 
reasonable—the trustee should be sup- 
plied with funds from which through its 
experts to follow continuously the per- 
formance by all such issuers of their cov- 
enants. Nor is it apparent how the trus- 
tee could require an issuer to get back 
assets which it had effectively pledged 
in violation of its covenant, or could force 
the issuer to reacquire assets with which 
it had parted; and after the issuer had 
reached such a condition as to be violat- 
ing its covenants a suit for damages 
would not be an effective remedy. Elim- 
ination or strengthening of negative 
pledge clauses would be helpful; but the 
main reliance of investors must be, as in 
the case of credit transactions generally, 
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upon the standing of the issuer and not 
upon the hope that violations can be prac- 
tically prevented. 

Recommendation (4) also proposes 
that the trustee be responsible for rea- 
sonable care in enforcing compliance with 
provisions for substitution and release of 
security and in taking appropriate steps 
to protect the security holders in the case 
of violation or threatened violation. The 
comments which have been made with re- 
gard to negative pledge clauses apply 
generally to this proposal. Very few 
cases can be pointed out wherein trustees 
have permitted the substitution or re- 
lease of security except in accordance 
with the indenture provisions. This 
recommendation presents again the view, 
with which trustees might well agree, 
that useful improvements may properly 
be made in the language of many inden- 
tures. 


Recommended Duties After Default 


Recommendation (5) proposes that the 
trustee be responsible for the use of rea- 
sonable care in ascertaining the occur- 
rence of defaults and giving notice to the 
security holders “where such notice is 


necessary for their protection.” Unless 
the occurrence of defaults has come to 
the knowledge of the trustee in its rela- 
tions with the company, the trustee can- 
not know of defaults unless it incurs the 
great expense of checking by experts the 
performance by the company of the many 
covenants usually contained in a modern 
indenture. The Report itself recognizes 
that “No rigid and inflexible rule can be 
prescribed”; and the utility of such a 
vague recommendation is debatable. 
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Recommendation (6) proposes that the 
trustee, after default, be responsible for 
failure to take such action for the pro- 
tection of the security holders as is “rea- 
sonably necessary” for their protection. 
If an attorney were asked to advise a 
trustee as to what financial risks it would 
incur in accepting the trust under an in- 
denture containing such a provision, he 
would be unable to. Opinions of the va- 
rious courts to which might be presented 
suits asserting a trustee’s liability for 
noncompliance with this duty might vary 
in as many different ways as there are 
different judges. In respect of this 
recommendation, also, the Report is com- 
pletely lacking in any proposal that the 
trustee should have the right to rely 
upon the opinion of counsel selected with 
reasonable care. *** Indeed, it may well 
be doubted whether investors such as life 
insurance companies or savings banks 
would consider it proper that the power 
which they have to make such decisions 
be transferred to the trustee. 


In the body of the Report, it is stated 
that “the trustee could well be expected 
to scrutinize the provisions of a reorgan- 
ization plan, to see that it is fair and 
that it provides adequate protection to 
minorities.” Most of the trustees under 
large issues are presently scrutinizing to 
some extent such plans—from the point 
of view of all bondholders, minorities as 
well as majorities. However, the Re- 
port itself recognizes that they cannot be 
expected to participate fully until their 
status and their right to financial protec- 
tion shall be clarified and established. 
Even then there is much doubt as to how 
extensively trustees should duplicate the 
labor and expense of efficient committees 
or other large groups which are en- 
deavoring in good faith to bring about 
the best results for the bonds, and gen- 
erally as to how far trustees should un- 
dertake investors’ functions. The Com- 
mission also suggests that in the case of 
“voluntary reorganizations,” that is, re- 
organizations outside of court proceed- 
ings, “‘the trustee should be expected ac- 
tively to represent the minority in nego- 
tiating a plan.” Many of the comments 
which have just been made apply to this 
suggestion but, because of the absence of 
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any such authority as is implied by Sec- 
tion 77 and 77B, it is much more doubtful 
that the trustee has any functions in con- 
nection with the “negotiating” of a plan 
of voluntary reorganization. 

It is not here suggested that the exist- 
ing situation cannot be improved. Par- 
ticularly well founded are the comments 
in the Report as to the weakness of in- 
denture provisions and the desirability 
that they be improved. As has been 
stated above, this might be done by con- 
sultation of indenture experts with the 
Commission and by the agreement of the 
trustees to require such provisions as 
should be determined to be proper. It 
may well be also that trustees might 
properly perform some further duties. 
But the proposers of legislation for the 
enlargement of trustee duties should 
proceed, in a matter so vitally important, 
with great care and only after full con- 
sultation with the best qualified repre- 
sentatives of corporate trustees, of bor- 
rowing corporations, of investment bank- 
ers, and of investors—all of whom, by 
reason of long experience, can give valu- 
able practical help. *** 


[It is recommended that those inter- 
ested in the subject will find invaluable 
the full text with its very copious and 
well-selected citations, as published in the 
Columbia Law Review—Editor’s Note.] 


Guaranteed Mortgage Outlook 
in N. Y. 


The possibility of repealing that portion of 
New York’s Mortgage Moratorium Law ap- 
plicable to large structures, where the 
interest rate has been reduced to less than 
5%, was discussed at the hearings of the 
Joint Legislative Committee to Investigate 
the Guaranteed Mortgage Situation. The 
matter is yet in a tentative stage, according 
to Senator Lazarus Joseph. 

The work of handling $1,400,000,000 of 
guaranteed whole mortgages since the guar- 
antee companies were taken over was de- 
scribed by Superintendent of Insurance 
Louis H. Pink. More than 50% of this 
total had been found sound and immediate- 
ly released. Only $260,000,000 of mort- 
gages still remain under control of his 
Department, with good prospect of sub- 
stantially 100% liquidation. 





Death Taxes and Gift Taxes on Inter Vivos Transfers 
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Factors Affecting Determination of Form of Liability 
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F one reads between the lines of the 

record it will be disclosed that the tax 
administrators had experienced great 
difficulty in many instances in their en- 
deavors to enforce the death tax relative 
to inter vivos transfers. This necessary, 
careful scrutiny of all the circumstances 
of each case puts a great and irksome 
burden upon the tax administrators. As 
a supposed partial escape the gift tax 
was enacted. The letter of the United 
States Bureau of Internal Revenue, is- 
sued June 25, 1932, shortly after the en- 
actment of the 1932 Act, summed up this 
situation when it said that the gift tax 
“was evidently designed not only as a 
revenue-producer, but as a supplement 
to the estate, experience in the adminis- 
tration of the estate tax having indi- 
cated that such tax was to a great ex- 
tent avoided by transfers being made 
during life which could not be established 
as having been made *** to bring them 
within the provision of the Estate Tax 
Law.” Mr. Justice Cardozo also pointed 
out that, 


“The tax upon gifts is closely related 
both in structure and in purpose to the 
tax upon those transfers that take effect 
at death. What is paid upon the one is 
in certain circumstances a credit to be 
applied in reduction of what will be due 
upon the other. * * * The two statutes 
are plainly in pari material.” 


Let us consider the subject of death 
taxes on inter vivos transfers to ascer- 
tain whether the gift tax is in reality a 
corollary to the death tax. 

The title of this paper does not require 
a thorough treatise on inter vivos trans- 
fers subject to the death tax, for I have 


*From address before National Tax Conference, 
Indianapolis. 


purposely limited it to a discussion of 
the correlation between the death tax and 
the gift tax. However, it is advisable to 
outline the history of death taxes on 
inter vivos transfers in order to empha- 
size the characteristics of that tax. 


The New York Law as an Example 


On June 30, 1885 the first New York 
death tax became effective. This statute 
did not refer specifically to transfers in 
contemplation of death, but did provide 
for transfers “made or intended to take 
effect in possession or enjoyment after 
the death” of the transferor. Under 
this revision of the statute it was held 
that a gift causa mortis was taxable as a 
transfer not intended to take effect until 
the death of the transferor. It would 
seem that there should never be any 
trouble in bringing a gift causa mortis 
under the death tax statute for the rea- 
son that “a gift causa mortis is ambula- 
tory and incomplete during the donor’s 
life.”” Often the real problem is to de- 
termine whether there has been a gift 
causa mortis. 

In 1891 the statute was amended to 
make subject to the tax transfers made 
in contemplation of death. 

The burden of proof to show that the 
transfer was in contemplation of death 
was upon the taxing authorities until the 
1921 amendment; this amendment cast 
the burden upon the taxpayer where the 
transfer was within two years from the 
death of the transferor. Although this 
presumption was not an irrebuttable pre- 
sumption it was of some aid to the tax 
administrator. It will be remembered 
that a conclusive statutory presumption 
was attempted in Wisconsin but that it 
was held to be unconstitutional, and that 
later a Federal statute had the same fate. 
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It should be borne in mind that the 
same clause of the statute provides for 
the taxation of transfers “made in con- 
templation of the death of the grantor, 
vendor or donor,” and also for the taxa- 
tion of transfers “intended to take effect 
in possession or enjoyment at or after 
such death, ***.” 


Important Distinctions 


Much confusion of thought will be 
avoided regarding the two different 
cases if there is kept clearly in mind the 
significance of the difference between 

(1) an irrevocable transfer completed 
both as to possession and enjoyment, not 
made for an adequate consideration, but 
made in contemplation of the death of 
the grantor, vendor or donor; and 

(2) a transfer, no matter whether re- 
vocable or irrevocable, and irrespective 
of whether made in contemplation of 
death, not made for an adequate consid- 
eration, but made with the intention that 
either the possession or enjoyment, or 
both, of the thing transferred be post- 
poned until at or after the death of the 
grantor, vendor or donor. 


It is true that a transfer intended to 
take effect in possession or enjoyment at 
or after death may also be made in con- 
templation of death, and conversely that 
a transfer made in contemplation of 
death may likewise be one intended to 
take effect in possession or enjoyment at 
or after death. This does not alter the 
fact, however, that there is a sharp dif- 
ference in principle between the charac- 
ter of the two transfers which is well 
recognized by the courts. In the case of 
transfers “intended to take effect in pos- 
session or enjoyment at or after death,” 
it is the peculiar quality, or the sum of 
qualities, of the title or interest intended 
to be transferred, which furnishes the 
sole test of whether that kind of a trans- 
fer is taxable. In determining whether 
a transfer is taxable because made “in 
contemplation of death,” the nature of 
the interest or estate transferred is not 
necessarily important for the only crite- 
rion in such cases is whether the transfer 
was made in contemplation of death. The 
problems are therefore of quite different 
attributes. 
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The statute has from time to time been 
broadened so as to include in the gross 
estate practically every interest of the 
decedent which could be properly subject 
to the death tax. 


Philosophy of Tax 


But in all cases involving death taxes 
there is a firm, underlying principle well 
expressed by Mr. Justice White when he 
stressed that death duties, under what- 
ever name, “rest in their essence upon 
the principle that death is the generating 
source from which the particular taxing 
power takes its being ***”. But there 
are many transfers inter vivos where 
death is not the generating source. Such 
transfers are neither within the scope 
nor the intendment of death taxes. As 
was said in 1931 by Mr. Chief Justice 
Hughes, 


“If it is the thought of death, as a con- 
trolling motive prompting the disposi- 
tion of property, that affords the test, 
it follows that the statute does not em- 
brace gifts inter vivos which spring from 
a different motive. Such transfers were 
made the subject of a distinct gift tax. 
* * * As illustrating transfers found to 
be related to purposes associated with 
life, rather than with the distribution 
of property in anticipation of death, the 
Government mentions transfers made 
for the purpose of relieving the donor 
of the cares of management or in order 
that his children may experience the re- 
sponsibilities of business under his guid- 
ance and supervision.” The illustrations 
are useful but not exhaustive. The pur- 
poses which may be served by gifts are 
of great variety. It is common knowl- 
edge that a frequent inducement is, not 
only the desire to be relieved of responsi- 
bilities, but to have children, or others 
who may be the appropriate objects of 
the donor’s bounty, independently estab- 
lished with competencies of their own 
without being compelled to await the 
death of the donor and without particu- 
lar consideration of that event. There 
may be the desire to recognize special 
needs or exigencies or to discharge moral 
obligations. The gratification of such 
desires may be a more compelling motive 
than any thought of death.” 


It will be observed how clearly Mr. 
Chief Justice Hughes emphasizes that 
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there are two distinct classes of inter 
vivos gifts. One group has the compel- 
ling motive of the thought of death and 
because of that essential characteristic 
it is properly subject to the death tax. 
The other group has an origin quite in- 
dependent of the thought of death and 
therefore is not within either the aim or 
the purpose of the death tax. 


Two Taxes not Exclusive 


The gift tax does not supersede the 
death tax. In Fish v. Commissioner, the 
inter vivos transfer in question was held 
to have been made in contemplation of 
death and an estate tax was levied, and 
the same transfer was also held to be 
subject to a gift tax and a gift tax was 
levied. The amount of the gift tax was 
credited against the estate tax. What 
this concretely means is that the tired 
tax administrator is not relieved of any 
of the perplexing burdens relative to in- 
ter vivos transfers subject to the death 
tax. The gift tax does not afford him a 
pleasant vista embracing an escape from 
the dire necessity of his carefully scru- 
tinizing the particulars of each case so 
that he may detect the dominant motive 
of the donor and thus give effect to the 
manifest purport of the death tax stat- 
ute. This is so because the death tax is 
usually greater than the gift tax. 

But it is claimed that the gift tax will 
catch transfers among the living which 
are in reality within the meaning and 
intent of the death tax statute, but which 
the taxing authorities are unable to 
prove to be subject to the death tax. But 
does this not carry with it the suggestion 


that the taxpayer shall not have his day 
in court to prove that the inter vivos 
transfer under suspicion was not in fact ° 
within the meaning and intent of the 
death tax statute? This seems a tenuous 
position for the taxing authorities to 
take, because it involves depriving the 
taxpayer of his right to be heard upon 
the question whether the transfer was in 
reality liable for a death tax. 

I think this must bring us to the con- 
clusion that the gift tax covers a field 
separate, distinct and apart from that 
occupied by the death tax. The only re- 
lation between the two seems to be that 
if the same transfer inter vivos is held to 
be subject to both the gift tax and the 
death tax there will be a credit of the 
gift tax against the death tax. Appar- 
ently there is no provision to take care 
of the case where the gift tax is larger 
than the death tax. 


State Gift Tax Laws 

Oregon (1933), Virginia (1934) and 
Wisconsin (1933) are the three states 
which have gift tax statutes. It is in- 
teresting to note that the Oregon statute 
specifically provides that the gift tax 
“shall not apply to any transfer of prop- 
erty which is subject to an inheritance 
tax imposed” by the Oregon statute. The 
possible implications of this provision are 
of great interest. If the Oregon tax au- 
thorities accept a gift tax on a transfer 
does this not amount to a ruling that the 
transfer will not later be taxed under the 
death tax? And if this is correct, does 
it not throw upon the tax authorities the 
duty of examining each gift to determine 
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whether it is taxable under the gift tax 
or the death tax? It does not appear 
clear that attempts to correlate the two 
taxes are certain to lead to administra- 
tive simplicity. Under the Federal stat- 
utes the Federal tax authorities are 
forced to re-examine each inter vivos 
transfer at the donor’s death in order to 
determine whether an additional death 
tax is due; under the Oregon statute it 
would seem that the authorities are re- 
quired to examine each transfer at the 
time it is made in order to determine 
which statute applies. 

It is quite evident that the gift tax 
opens a new and a very wide region of 
taxation not at all covered by death tax- 
ation. Personally I rather doubt wheth- 
er it has appreciably stopped up any gap. 
My thought may be influenced because I 
have a natural aversion to my govern- 
ment not giving a taxpayer his day in 
court on a disputed question of either 
law or fact. 

My personal opinion is that the citi- 
zens of the various states are not under- 
taxed. Certainly a gift tax should not 
be levied upon the untenable theory that 
is a corollary to the death tax, nor upon 
the equally untenable theory that a gift 
tax will do away with the burden of de- 
termining whether an inter vivos trans- 
fer is subject to the death tax. Further, 
it is obvious that if the gift tax is gener- 
ally adopted by the states there will be 
flung wide open the flood gates of con- 
tention relative to the domicile of the 
donor as well as to the situs of the prop- 
erty transferred. 


Resigns as Utility Bond Trustee 


The Bankers Trust Company of New 
York has resigned as corporate trustee 
for an issue of $5,000,000 mortgage 
bonds of the Kansas Electric Power Co., 
subsidiary of the Middle West Corpora- 
tion of which the Trust Company is the 
largest single common stockholder. The 
decision was announced by the Securi- 
ties and Exchange Commission, and was 
attributed to the critical attitude of the 
Commission toward the position occupied 
by the trustee. 

In its opinion, the Commission stated 
that the Trust Company felt there was 
no impropriety in its having undertaken 
the trusteeship but in view of the com- 
mission’s unanimous objection, it had de- 
cided to resign from this as well as other 
trusteeships under which they have been 
acting wherein the security issues of 
subsidiaries of the Middle West Corpo- 
ration were involved. 

The entire matter is linked with the 
Public Utility Holding Company Act, the 
controversy centering about the spread 
of 2% points between the price to the 
public and that at which the issue was 
taken by the underwriters; the facts at- 
tending the selection of these underwrit- 
ers, two of whom directly or indirectly 
own a substantial amount of shares in 
the parent corporation; and the owner- 
ship of shares by the corporate trustee. 

In explaining the position of the trus- 
tee, the commission said that the com- 
pany had received the stock as the out- 
come of a reorganization of Middle West 
Utilities, Inc., predecessor of Middle 
West Corp. and once holding company 
for the former Insull interests, which 
was heavily indebted to the Trust Com- 
pany. This stock could be retained only 
so long as the State Commissioner of 
Banking deemed reasonably necessary to 
find a purchaser. An officer of the com- 
pany expressed the view that this would 
occur before the time when it would have 
to perform any active duties as trustee 
for the protection of the bondholders. 


On the other hand, the commission 
held that the crucial moment for such 
protection was at the time the trust in- 
strument is drafted. 
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HAT part in trust business and in 

trust service has the person who is 
connected with a bank but who is not 
employed in its trust department? One 
part of a director or officer or employee 
of a bank is to place with his trust de- 
partment his own trust business and 
that which is under his immediate and 
direct control. 

If I were in charge of a new business 
department of a bank or trust company, 
I should solicit trust business in the fol- 
lowing order: (1) the trust officers, (2) 
the employees in the trust department, 
(3) the officers of other departments, (4) 
the employees in other departments, (5) 
the directors, (6) the stockholders, (7) 
the customers of the trust department for 
additional trust business, (8) the cus- 
tomers of other departments of the bank 
or trust company, and, finally (9) the 
general public. 


New Trust Business Aspects 


For a trust institution to have the 
trust business of its own officers and em- 
ployees, even though the individual es- 
tates may be small and the accounts un- 
profitable, is highly desirable for at least 
two reasons. First, the person employed 
in a bank or trust company, in working 
out the terms of his own will or trust 
agreement, learns more about the nature 
of trust business and the value of trust 
service. Second, the best advertisement 
of a trust institution is the patronage of 
those who know it best—its own officers 
and employees. 

For a trust institution to have the 
trust business of its own directors is 
eminently desirable for equally good rea- 
sons. First, taken as a group the di- 
rectors of American banks and trust 
companies are men of means of the com- 
munity who need trust service and whose 
trust business is desirable. 


Second, they are men of influence in 
the community who set examples that 
other men follow. When it is known that 
a director has named his bank or trust 
company executor and trustee under his 
will—as it will be known as soon as he 
dies—that in itself is the best testimon- 
ial he could offer. On the other hand, 
when it is known that he has not named 
his bank or trust company, as it will be 
known as soon as he dies, it is one of the 
hardest blows, short of a breach of 
trust, that a trust institution ever is 
called upon to sustain. If the directors 
of banks and trust companies realized 
the serious embarrassment of their insti- 
tutions when they fail to make a will or 
when they name an individual executor 
and trustee, to be sure they would place 


. their trust business with their own bank 


or trust company. 

Third, when a director has placed 
his trust business with his bank or trust 
company, he is free to talk with others 
on trust subjects. It is a well known 
fact that a word from a director in be- 
half of his trust department carries a 
great deal more weight and influence 
than the word of any officer or employee. 
When anyone in the daily employment of 
a bank or trust company speaks on be- 
half of his trust department, his words 
are construed to be tinged with self-in- 
terest. By judicious words in behalf of 
his trust department, here and there dur- 
ing his daily contacts in his business or 
profession, in his club, on the golf course 
or even in the quietness of his or his 
friend’s home, a director may produce a 
large amount of trust business for his 
institution. 


Maintaining Profitable Basis 


Another part a director or officer or 
employee outside the trust department 
may have in building up the trust busi- 
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ness is placing his trust business with 
his trust department on the usual, nor- 
mal basis. Stated negatively, it is not 
asking or expecting or even accepting 
concessions by reason of his position. 
There have been instances in which the 
trust department was expected to and did 
render free services to the directors and 
officers because of their position. There 
have been instances also in which the 
trust department has been placed in a 
position where it felt obligated to make 
concessions in fees and commissions. Di- 
rectors and officers have been known to 
name individuals co-executors and co- 
trustees partly at least for the purpose 
of reducing the bank’s or trust com- 
pany’s compensation, resulting in such a 
division of commissions as to leave the 
bank’s or trust company’s compensation 
grossly inadequate. They have been 
known to write lump sums into the com- 
pensation provisions of their wills and 
trust agreements and leave their bank or 
trust company in the very uncomfortable 
dilemna of taking the account at a loss 
or declining the account of one of its 
own officers or directors. I have even 
known cases in which concessions in 
commissions were made to the charitable 
organizations in which the wives of di- 
rectors and officers were interested. 


The unsoundness of all such conces- 
sions rests in the facts, first, that they 
deprive the stockholders of trust earn- 
ings to which they are entitled and, sec- 
ond, that they establish a precedent 
which it is next to impossible thereafter 
to overcome. Once such concessions are 
made inside the official family, it be- 
comes a practicable impossibility there- 
after to disregard the precedent in deal- 
ing with the general public. The public 
will demand similar concessions or with- 
hold their patronage. 


Directorial Responsibility 


Now let us turn to a bank’s part in 
trust service. Here again we must think 
in terms of persons—of directors, of- 
ficers, and employees—and not of things 
—buildings, equipment, balance sheets. 


Until comparatively recently trust de- 
partments were left largely in the hands 
of their own officers and employees. In 
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many banks and trust companies the of- 
ficers of other departments and the di- 
rectors paid all too little attention to the 
trust business. Trust business was re- 
garded as being so highly technical they 
did not understand it and did not even 
undertake to do so. 

In 1933 a momentous change took place 
in trust business, no less than in banking. 
That year came the bank holiday and 
the bankers code incorporating the State- 
ment of Principles of Trust Institutions. 
Upon the heels of the code and the State- 
ment came the new form of examination 
of trust departments prescribed by the 
Comptroller of the Currency and the 
Board of Governors of the Federal Re- 
serve System, which called for a specific 
report by the examiners on at least 23 
of the 37 obligations enumerated in the 
Statement of Principles. Next came the 
new Regulation F, for the trust depart- 
ments of National Banks. Analysis of 
those regulations reveals that the direc- 
tors of banks and trust companies are 
under 54 definite regulatory responsibili- 
ties, not to mention the legal responsi- 
bilities under the laws of the land or the 
ethical responsibilities under the State- 
ment of Principles. 

Is it any wonder that the directors of 
banks and trust companies recently have 
become unusually conscious of their re- 
sponsibilities for their trust department? 
But in some respects, perhaps, the pen- 
dulum already may have swung too far 
in one direction. Directors are coming 
to think more of their liabilities than of 
their duties or of their opportunities for 
service on the boards of trust institu- 
tions. In some cases they are magnify- 
ing unduly contingent liabilities that, in 
fact, never will materialize. Some men 
are coming to think that they take their 
life in their hand when they go on the 
board of a bank or trust company. 

While I have no disposition whatever 
to minimize the responsibilities or even 
the liabilities of a director with respect 
to his trust department, I do wish to call 
attention to the fact that the legisla- 
tures, the courts, the regulatory bodies, 
and the examiners all have for the most 
part taken a common-sense, reasonable 
position on a director’s responsibilities 
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and liabilities. I have analyzed Regula- 
tion F, which, as a matter of fact, was 
formulated in consultation and coopera- 
tion with trust men, and I do not find a 
single requirement that I regard as un- 
reasonable or harsh or that a conscien- 
tious man acquainted with trust business 
would not wish to meet voluntarily. Last 
year, in connection with one of my Grad- 
uate School lectures, I made a collection 
of cases on and a special study of a di- 
rector’s responsibility with respect to 
trust business, and in practically every 
case the court took the same position and 
arrived at the same decision as you or I 
would have done.* Reading Regulation 
F in search of opportunities for service 
will, I think, be a revelation to any bank 
officer or director who would like really 
to serve his day and generation in a 
large and lasting way. 


Enlisting Special Talent 


Let us imagine that an officer (outside 
the trust department), or a director of 
your own bank or trust company should 
go to your president or to the head of 
your trust department and say, “Without 
interfering with the functions of our 
trust officers or employees, I should like 
to take an active interest in our trust de- 
partment and to have a definite part in 
our trust service. Mightn’t the answers 
be somewhat along this line? 


To a director especially interested and 
proficient in property management your 
answer might be: “You have had expe- 
rience in the management of real prop- 
erty—buying and selling; leasing, re- 
pairing, and altering; handling resi- 
dences, tenements, commercial houses, 
factories, farms, mines, timber-lands. In 
our trust department we have or will 
have under administration every imagin- 
able kind of real property. You may be 
of great value to us either as a member 
of our real property committee or as an 
individual in advising with us on real 
property matters.” 


To a director especially interested and 
proficient in the handling of securities— 
his own or others’—the answer might be: 


*See Prudential Trust Company v. Brown, 271 
Mass. 132, 171 N.E. 42. 
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“You have had experience in the man- 
agement. of investment securities. In 
our trust department we have or shall 
have for administration about every 
imaginable kind of stock or bond, local 
and listed. As a member of our trust in- 
vestment committee or as an individual 
adviser to our trust investment organiza- 
tion you may give to our trust depart- 
ment your investment knowledge, expe- 
rience, and judgment.” 

To a director especially interested in 
promotional plans—advertising, solicit- 
ing, selling—the answer might be: “We 
have the inherent right to solicit trust 
business in appropriate ways. But it is 
not easy always to know what are the 
appropriate ways. As a member of our 
new business committee or as an indivi- 
dual adviser to our new business depart- 
ment you may be of very great value in 
keeping us on the right track in our pro- 
motional plans.” 

To a director who is interested pri- 
marily in the personal or humanitarian, 
rather than the economic side of trust 
service, the answer might be: “Under 
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many of our trust instruments we have 
broad discretionary powers with respect 
to the disposition of both principal and 
income—power to withhold or encroach 
upon principal, power to anticipate or to 
accumulate income. Furthermore, we 
have to deal with many purely personal 
problems of our beneficiaries—home 
problems, school problems, vacation prob- 
lems, lifework problems, even domestic 
problems. Although the active officers 
of the trust department must exercise 
most of these discretionary powers and 
must pass upon most of these personal 
problems, there are times aplenty when 
they are at their wit’s end, when they 
feel the need of the impact of a fresh and 
impartial mind upon the issue at hand. 
Then it is that we need you, perhaps not 
as a member of a formal committee, but 
most assuredly as a friendly, sympathe- 
tic, understanding adviser to our trust 
officers on purely personal problems con- 
nected with our beneficiaries.” 


So one may go on indefinitely and find 
a place in trust service for the special 


talents and aptitudes of every bank officer 
or director of a trust institution in this 
country. I think that it would be well 
worthwhile for the president of every 
bank or trust company to take his list of 
bank officers and directors and study the 
talents and aptitudes of each one of them 
as regards trust service. 

A trust department is a little universe 
all by itself. The trust institution offers 
an unparalleled opportunity for the exer- 
cise of every conceivable kind of busi- 
ness talent. Likewise, it offers an equal- 
ly unparalleled opportunity for the ren- 
dering of every conceivable type of per- 
sonal service. In these rare combina- 


tions of economics and service, of prop- 
erty and persons, of benefactors and 
beneficiaries focusing in the trust depart- 
ment are the supreme opportunities for 
the exercise of our gifts and the satis- 
faction of our desires to be useful men. 


Former Bank President Heads 
Life Insurance Company 

Alfred L. Aiken, formerly president 
and chairman of the board of the National 
Shawmut Bank, Boston, Mass., was recent- 
ly elected to the presidency of the New 
York Life Insurance Co. Mr. Aiken suc- 
ceeds Thomas A. Buckner, who will be- 
come chairman of the board. 

Mr. Aiken, known chiefly as a banker, 
has long been connected with the insur- 
ance business, serving in various executive 
capacities. His banking career included 
such positions as: president, Worcester 
County Institution for Savings and Wor- 
cester National Bank, Mass.; governor of 
the Federal Reserve Bank of Boston, and 
president of the board of the National 
Shawmut Bank, Boston. 

At one time he was president of the 
Massauchsetts Bankers Association, presi- 
dent of the Savings Bank Section of the 
American Bankers Association and a mem- 
ber of the council. 


ee 


Robert P. Vanderpool, ace financial writer 
of Chicago, speaking before the Economic 
Club on “Can the Federal Budget Be Bal- 
anced,” declared very positively “This can 
be done in the fiscal year July 1, 1937 and 
June 30, 1938.” He based his predictions 
on an estimate of federal revenues for the 
year of $6,800,000,000 and a reduction in 
expenditures of $770,000,000. 
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E ask ourselves why are trust de- 

partments being operated without 
satisfactorily profits to the institution. 
Certainly there can be little excuse for 
an unprofitable operation. When nation- 
al banks were authorized to perform 
fiduciary services, there was a mad 
scramble among practically all of them 
located in the larger cities to grab all 
the trust business that could be found, 
regardless of the type, character or the 
responsibilities involved. Hardly a 
national bank in this part of the country 
had, among its personnel, a man com- 
petent by training or experience to take 
charge of organizing and operating a 
trust department. Without waiting to 
train such a man, or a complete person- 
nel, for that department, it was turned 
over to someone to do with it whatever 
his time and ability would permit. In 
most instances it appears that the man 
selected for the trust operation was some 
man in the organization who was not 
particularly needed in the general bank- 
ing department and who perhaps had 
some general knowledge of real estate, 
and with such a set up a trust depart- 
ment was started somewhere in the 
bank; probably in the corner on the mez- 
zanine, or on the second floor, or perhaps 
in a corner of the safety deposit depart- 
ment in the basement. For a period of 
several years, a considerable volume of 
trust business was acquired, some of it 
being well and efficiently handled and a 
good portion thereof being not handled 
so well. 


A Salvage Department 


Along came the crash of 1929 and 
subsequent events which need not be dis- 
cussed here, other than to say that about 
1930 and for several years following, 
trust departments were the incubators 
of unrecorded numbers of gigantic prob- 
lems which produced headaches for the 


trust administrative officers, as well as 
for the officers responsible for the bank’s 
management. In many instances, the 
trust departments were made salvage de- 
partments for the general banking de- 
partment, without compensation, but 
with all the curses and ill will connected 
therewith. All of the real estate ac- 
quired by the bank by foreclosure, all of 
the defaulted bonds that the bank had 
acquired in one way or another, many 
of the stocks it had acquired by fore- 
closure, and various and sundry other 
assets of every conceivable kind and char- 
acter were turned over to the trust de- 
partment for servicing and liquidation. 
Insofar as the public knew, the trust de- 
partment was the salvage department of 
the bank, and was so considered by those 
who came in contact with it; in fact, to- 
day there are many people who look upon 
the trust department as a real estate and 
liquidating department. In all too many 
cases, the trust department has been se- 
lected to perform the unpleasant and 
thankless duty of acting as laundry for 
the entire bank. The trust department 
is no place to wash anybody’s dirty linen. 
A trust department is often referred to 
as the bank’s stepchild. It occurs to 
me, a more appropriate name for it 
might be the bank’s illegitimate child. 


Responsibility of Bank Officers 


Executive officers responsible for 
bank management, generally speaking, 
are unfamiliar with trust duties and re- 
sponsibilities and cannot intelligently 
discuss a proposed trust account with one 
of the bank’s customers without calling 
into the conference one or more mem- 
bers of the trust department personnel. 
This is not as it should be. The execu- 
tive officers of any bank should be able 
to intelligently discuss with the bank’s 
customers any functions of the trust de- 
partment, and should be able to convince 
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that person from their own knowledge 
gained from the trust operation, that 
the bank is in position to render helpful 
and worthwhile service to that client, if 
such service is needed. They should be 
competent to judge whether the person 
actually needs trust service. The rank 
and file of our management officers have 
grown up in banks and many have come 
from runner on up to the office of Presi- 
dent or Chairman of the Board. During 
the early days of their banking expe- 
rience trust departments were not in the 
picture. Very few of the highest rank- 
ing senior officers know the difference 
between an executorship and a trustee- 
ship or between the duties of registrar 
and corporate trustee. Trust officers 
must assume responsibility for educating 
the bank personnel concerning the char- 
acter and value of services which the 
trust department is competent to render. 
This process of education will likely be 
one of long duration. *** 


What is Profitable Business? 


Trust administrative officers must lit- 
erally stand on their hind legs and pro- 
test vigorously any attempt to force un- 
profitable business into their depart- 
ments. Not only must the business be 
profitable to the institution, it must be of 
a type, kind and character that can be 
satisfactorily handled. No matter how 
much in fees are collected, if the parties 
at interest are not happy with the rela- 
tionship, we would be better off without 
the account. 


Obviously the question arises, what 
type of business is the most profitable 
to banks? In our own institution, and 
that of many others with which I am 
personally familiar, corporate business 
is, by far, the most profitable. In fact, 
several officers of Eastern banks have re- 
peatedly told me during the past four or 
five years, that practically all of their 
corporate trust department earnings 
have been absorbed in losses from the 
personal trust department. I much pre- 
fer to handle corporate business. Small 
personal trust accounts are great prob- 
lems. I do not believe it possible to 
handle them at a profit. I am not in 
position to say exactly what constitutes 
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a small personal trust account, but I do 
not believe that we, in our institution, 
can take a personal trust account of less 
than $25,000.00 and make a profit out of 
it. I hope we will not again be called 
upon to handle a trust account of less 
than $25,000. principal. 


Necessary Compensation 

This is a highly specialized business. 
Men of training, experience and ability 
are difficult to find. To secure the ser- 
vices of the kind of men that all trust in- 
stitutions need, it is necessary to pay 
rather substantial salaries. Not only 
must trust men have ability to handle a 
trust operation, there are many other re- 
quirements just as important that must 
go with them. I shall not attempt to 
enumerate all of these requirements, suf- 
fice it to say that they must be honest; 
they must be somewhat of an expert on 
investments; they must have a pleasing 
personality; they must be able to get 
along with people; they must have a gen- 
eral working knowledge of all bank 
functions, and they must know a thou- 
sand and one other things and know 
them well, in order to properly fill the 
shoes of a trust executive. To secure 
the services of these kind of men, we 
must pay better than average salaries, 
which means we must place on our books 
only trust business which is profitable 
and satisfactory, that will result in a 
mutually happy business relationship. We 
must not concern ourselves too much 
about volume in numbers of accounts. 
The old volume idea has long since been 
exploded. Volume means nothing except 
trouble, unless it carries with it a satis- 
factory profit. 

Future of Trust Business 

Unquestionably, there is a great future 
for trust business right here in Texas. 
We have hardly scratched the surface. 
I believe it safe to say that commercial 
banks are probably 90% to 95% devel- 
oped. I doubt if our trust business, as 
we shall know it some twenty or thirty 
years hence, is more than probably ten 
to fifteen percent developed. There is a 
great field before us. Our experience 
has been expensive. We have a long, 
long way. to go, but we are on our way. 





Fiduciary Associations Activities 


Effects of Changing Conditions on Trust Laws and 
Administration Noted at Rochester Meeting 


Reports of the various sub-committees 
of the Trust Functions Committee, New 
York State Bankers Assn. were present- 
ed before a well attended afternoon meet- 
ing in Rochester on December 9, and 
highly stimulating addresses by Gilbert 
T. Stephenson of Wilmington, Del. and 
Surrogate Joseph Feely of Rochester 
featured the dinner meeting. 


Legal Straightjackets on Trusts 


Increased taxation, with consequent 
shrinkage in the size of estates, and low- 
er income taxes, as a result of world-wide 
trends, were remarked by Surrogate 
Feely as major factors affecting trust 
new business, with estates running in 
much smaller figures than at present. 


Pointing out that in the last 20 years 
there has been “phenomenal expansion 
of trust practice,’’ Surrogate Feely said 
that these developments have brought 
to light the shortcomings of the trust 
statute, enacted over a century ago, 
continuing: 

“Two points have now become def- 
inite enough to mention. First, it will 
probably be proposed that we split up 
the present rule that each and all of 
the statutory or expressly authorized 
trusts are indestructible. That means 
that the parties in interest cannot leg- 
ally agree to change the trust. 

“The original statute made only 
‘spendthrift’ trusts unchangeable. Those 
are trusts to apply income or princi- 
pal to the use of an infant or an im- 
provident person. While the bill was 
before the Legislature some one gar- 
bled the text, without the knowledge of 
the drafting commission, with the re- 
sult that all trusts were declared to be 
unalterable. 

“Now it is likely to be proposed that 
we go back to the original plan of 
1830; and make only the ‘spendthrift’ 
trusts unalterable; and thus leave it 
open for the parties interested in any 
other type of trust, whether of the 
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testamentary type or the irrevocable 
living trusts, to come together and 
agree to adopt all their rights to cur- 
rent conditions, or even to wind up 
the trust altogether. This will give 
more freedom in those types of trusts; 
and if a person really wishes to set up 
the ‘straightjacket’ type of trust, he 
must say so. 

“Tt may be that the average dura- 
tion of a testamentary trust in this lo- 
cality is only about 15 years, but many 
things can happen in less than 15 years. 
Therefore a flexible control of a trust 
is always desirable, and if it has not 
been wisely written into the trust at 
the outset, then the removal of the use- 
less and surprising legal obstacle that 
still encumbers our statute will be help- 
ful. 

“The second proposed betterment is 
like the first in that it also aims to 
make the corpus more available to the 
beneficiary. This is the type of trust 
wherein the beneficiary is to be given 
the corpus when he reaches a given 
age, without any one else having been 
given any rights in the matter. For 
that reason, the beneficiary really owns 
the corpus. If he is 18, he can will it, 
and his expectancy can be sold. If 
that corpus is all he has in the world, 
he can starve to death for lack of it if 
the fixed time has not arrived. 

“In any type of trust, the statute 
now lets us break in on an accumula- 
tion of income in order to relieve the 
needs of a beneficiary who is a minor. 
On this ground it is hoped the two 
probable betterments I have mentioned 
will pass the constitutional tests in re- 
spect of existing trusts, and may be 
held to be retroactive. 

‘In splitting up the ‘straightjacket’ 
rule, the Legislature will be saying sim- 
ply that a mistake was made in the 
declaration of its public policy, and will 
be removing a freak, technical obstacle 
that has nothing whatever to do with 
the testator’s actual intention. In the 
trusts to pay over at a fixed age, with 
no remainder over, the testator will be 
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deemed to have intended only a desir- 
able deferment of payment, without 
having denied the claim of necessity in 
the meantime.” 


Investment Laws and Procedure 


Re-examination of laws governing 
trust fund investment with a view to 
making them more adjustable to chang- 
ing conditions and the spirit of the trust 
was urged by John W. Remington, vice- 
president of the Lincoln-Alliance Bank 
& Trust Co. of Rochester, who stated: 


“The record of trust institutions in 
the handling of funds during the de- 
pression years since 1929 is one of 
which trust men and bankers may well 
be proud. Nevertheless, it is the spirit 
of trusteeship not to be satisfied so 
long as changes can be made that will 
bring about improvements. 

“In New York State the maker of a 
will or trust agreement may give to his 
trustee discretionary powers concern- 
ing investments. If no such discretion 
has been provided, the trustee, individ- 
ual or corporate, must invest in first 
mortgages or securities prescribed by 
the statutes of the state. 

“Changes in economic conditions in 
the past have caused the Legislature 
to change earlier laws relating to in- 
vestments. It was not until 1898 that 
railroad bonds, nor until 1928 that 
bonds of public utility operating com- 
panies became legal investments for 
trustees in this state. 

“In view of the drastic changes in 
economic and social conditions experi- 
enced in the past six years, and the 
changing viewpoint and interests of 
government in trust matters which so 
vitally affect the public, it behooves 
thoughtful lawyers, surrogates, legisla- 
tors and trust men throughout the state 
to re-examine our laws concerning the 
investment of trust funds to see if any 
improvements can be made at this 
time.” 


Common Trust Funds 


John T. Creighton, vice president of 
the City Bank Farmers Trust Co., New 
York, emphasized the greater safety of 
investment, wider application of service 
and lower costs possible under common 
trust funds. He pointed out that small 
trusts are a very important part of the 
volume of trust business of the banks 
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and trust companies in this state and 
that unless and until trust institutions 
can serve to the best advantage the bene- 
ficiaries of such small trusts, they will 
not have performed to the fullest extent 
the functions for which they were organ- 
ized. The better they can meet the 
needs of such beneficiaries, the greater 
social purpose they will serve, he said. 
Further, Mr. Creighton stated: 


“It is obvious to all trust men that 
the small fund does not permit of sat- 
isfactory diversification and that the 
commissions earned in handling such 
funds as separate trusts will not pay 
for satisfactory investment supervision. 
Many of these accounts are handled at 
a loss. It is through the medium of 
the common trust fund that trust com- 
panies may approach their ideal of giv- 
ing the same degree of diversification 
and continuous supervision to the mod- 
est estates that can now be afforded 
only to the wealthy, thus bringing the 
best trust service within the reach of 
those who most need it.” 


Other sub-committee reports, includ- 
ing some recommendations to the Trust 


Functions Committee were made by A. 
Clinton Livingston of Marine Trust Co., 
Buffalo, on “Interest Rates on Trust Bal- 
ances”; William A. Read of Central Han- 
over Bank & Trust Co., New York, on 
“Fees and Costs”; S. G. Easterbrook of 
Manufacturers & Traders Trust Co., 
Buffalo, and Nelson Lengeman of Union 
Trust Co., Rochester, on “Mortgages.” 
Mr. Stephenson’s address is reported 
elsewhere in this issue. 

It is proposed that similar meetings 
will be held in other parts of the State 
with the purpose of securing a wide 
cross-section of opinion on the trust 
problems of current importance. 


Louisiana Trust Act 


The late Senator Huey P. Long had the 
Louisiana Trust Act repealed in 1935, pro- 
hibiting trust institutions from accepting 
trusteeships. It is reported that assurance 
is felt that a new trust act will be passed 
at the next session of the Legislature which 
will not convene until 1938, unless an extra 
session is called earlier. 

The corporate fiduciaries associations of 
Louisiana have naturally been inactive, 
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however enthusiasm is expressed for the re- 
sumption of activities as soon as the new 
act is passed. 


Texas Discusses Current Trust 
Opportunities and Problems 


Business conditions have so improved in 
the southwest, stated W. Browne Baker, 
vice president of the Guardian Trust Com- 
pany, Houston, before the recent meeting 
of the Trust Section of the Texas Bankers 
Association, that the time is now ripe for 
a vigorous campaign to be waged to se- 
cure new trust business. The campaign 
should be carefully studied and should in- 
clude direct mail and newspaper advertis- 
ing, direct by mail contact with lawyers and 
insurance men, all to be followed up by 
personal contact. Mr. Baker related an in- 
cident in his own department where 700 
letters had been mailed calling attention to 
an economic service which the bank was 
mailing. Although the letters did not call 
for a reply, 138 written responses were re- 
ceived. 


If a bank is to operate a trust department, 
he said, it must operate such a department 
properly and efficiently and not as an ad- 
junct. A trust department run in the lat- 
ter manner can only bring grief and dis- 
aster to the bank. A bank should either 
have a smoothly organized trust depart- 
ment capable of acting in all fiduciary 
capacities or get out of that phase of busi- 
ness. In outlining the fees charged in 
Houston, he said: 


“For the servicing of stocks and bonds we 
charge a certain percentage of the gross in- 
come, for the servicing of real estate we 
charge a certain percentage of the gross 
income and also of the amounts expended 
for taxes, insurance, repairs, etc. This per- 
centage varies with the type of property, 
a lesser charge being made for business 
property than for apartments and residen- 
tial property. The charge for the making 
and servicing of real estate mortgage loans 
is based on a percentage of the principal 
and this charge is much heavier than the 
charges made for the other types of invest- 
ments mentioned above because of the time 
and effort involved in the making and ser- 
vicing of real estate mortgage loans, and 
furthermore, because the net income to the 
beneficiary is larger even after taking out 
a much larger fee. Furthermore, we try in 
every instance to include a clause in the 


trust agreement which allows us to take ad- 
ditional fees for extraordinary or unusual 
services.” 


The address of DeWitt Ray, of the First 
National Bank of Houston, is reported else- 
where in this issue. 


At the recent meeting of the Trust Sec- 
tion of the Texas Bankers Association, 
George M. Irving, assistant trust officer of 
the Second National Bank of Houston, was 
elected Chairman of the Executive Com- 
mittee for the ensuing year. Other mem- 
bers working with Mr. Irving are: Sam W. 
Fulton, trust officer, Mercantile National 
Bank, Dallas, and A. H. Muir, assistant 
trust officer, First National Bank, San An- 
tonio, 


ee ee 


Illinois Trust Conference to be 
held in January 


The Illinois Association will hold a trust 
conference under the auspices of the Asso- 
ciation trust committee in Springfield on 
January 20 at the Hotel Abraham Lincoln. 


An informal round table discussion is 
planned for such problems as fee schedules, 
code of ethics, records and accounting sys- 
tems, cooperation with other fiduciary or- 
ganizations, and counseling with the bank 
when the opening of a new trust is con- 
sidered. 


Members of the Association’s committee 
on trust functions are: G. H. Arnold, vice 
president and trust officer of the Illinois 
National Bank & Trust Co., at Rockford, 
chairman; H. G. Bengal, vice president and 
trust officer of the Illinois National Bank, 
at Springfield; Harold Eckhart, vice presi- 
dent and secretary in the trust department 
of the Harris Trust & Savings Bank, at 
Chicago; H. E. Emerson, assistant cashier 
of the First Bank & Trust Co., at Cairo, 
and Fred Grant, vice president of the 
National Bank of Mattoon, at Mattoon. 


————_ 9. 


- Revision of Fee Schedule 


The Trust Committee of the Atlanta 
Clearing House Association is presently 
considering a revision of several of its fee 
schedules. A meeting on the subject was 
held December 8th. Several other meetings 
are expected to take place before the exact 
language of the changes are agreed upon. 





Mid-Winter Conference Trust Company Section 
Pennsylvania Bankers Association 


Harrisburg, Pennsylvania, December 11, 1936 


GWILYM A. PRICE 
Vice President, Peoples-Pittsburgh Trust Company, Pittsburgh, Pa. 
Chairman of the Trust Company Section 


N opening the conference, attended 

by 300 trust executives from all parts 
of Pennsylvania, Chairman Price 
stressed the advances made during the 
past year in all parts of trust company 
work. He spoke particularly of the 
necessity of reducing overhead costs, in 
order to pass these reductions along as 
far as possible to the estates and trusts 
being administered by the corporate 
fiduciaries of the state. He also called 
particular attention to the studies being 
made by the several committees of the 
Pennsylvania Bankers Association in 
outlining and introducing every possible 
form of advanced service to customers. 
One manner which has been suggested 
by which this advanced service may be 
accomplished is through the trust insti- 
tutions of the state supporting jointly a 
form of supervisory information respect- 
ing the purchase, retention, or sale of 
investments either received in trust es- 
tates or purchased in the first instance, 
by the institutions named as executor or 
trustee. 


Trust Investments Report 


The report of the Committee on Trust 
Investments was presented by Frank G. 
Sayre, vice president of the Pennsylvania 
Company for Insurances on Lives and 
Granting Annuities, Philadelphia, chair- 
man of the committee. In his report 
Mr. Sayre called particular attention to 
the highly satisfactory manner in which 
the amended trust investment law has 
operated. This law, which was the last 
to be enacted in any state in the union 
upon this subject, is acknowledged by 


authorities on the subject to be the lead- 
ing law covering this phase of trust 
business in existence at the present time. 

Carl W. Fenninger, vice president 
of the Provident Trust Company, Phil- 
adelphia, and president of the Asso- 
ciation, called particular attention to 
the progress made in the matter 
of advocating a common trust fund 
whereby a number of estates with sim- 
ilar characteristics could be administered 
jointly without surrendering the inde- 
pendence of each estate but through 
which savings in expense could be passed 
along to the beneficiaries of those estates 
and trusts. A separate committee of the 
American Bankers Association, upon 
which Mr. Fenninger is serving, has 
performed a great deal of work in con- 
nection with regulation “F’’, inaugurated 
by the Federal Reserve Board which 
treats upon this subect. As soon as the 
common trust fund is in operation it 
should prove of very definite value to the 
moderate sized estate. When this idea 
was first suggested there was consider- 
able opposition but now, with greater 
understanding of its operation and need, 
there is a greater unanimity of opinion 
in trust circles respecting this sugges- 
tion. It is believed by the best thinkers 
in this field that it will greatly assist in 
preserving the stability of income and 
principal of these estates. Mr. Fen- 
ninger directed particular attention to 
the subject matter “The statement of 
principles of trust institutions” which 
was adopted by the American Bankers 
Association and shortly thereafter by the 
Pennsylvania Bankers Association as 
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well as many other state associations 
throughout the country. The acceptance 
of these principles and their observance 
by trust men as well as recognition by 
the public has raised the trust business 
to a still higher plane of operation. 

In closing his address, Mr. Fenninger 
made an urgent plea that all trust insti- 
tutions make it possible for the members 
of their staff to take advantage of the 
courses and studies of the American In- 
stitute of Banking as well as the grad- 
uate school of banking held at Rutgers 
University each year. 


Taxation and Costs and Charges 


Effingham B. Morris, Jr., Vice Presi- 
dent of the Girard Trust Company, 
Philadelphia, spoke upon behalf of the 
Pennsylvania Economy League which 
has been performing quietly a large ser- 
vice in assisting over 5000 tax-levying 
units in Pennsylvania through which 
seven hundred millions of dollars passed 
each year. The work of that body has 
been and will continue to be cooperative 
in every respect to the end that these 
taxing units are given the greatest pos- 


sible assistance in the technical phases 
which are necessary to be considered in 
relation to their receipts and expendi- 


tures. A considerable sum of money has 
been raised quietly by the league in or- 
der to render this service to this large 
number of taxing units in the state. The 
commendation and expressions of appre- 
ciation received by the members of the 
league from various counties and muni- 
cipalities is convincing evidence that 
this service is given high value by them. 

W. Elbridge Brown, Vice President of 
the Clearfield Trust Company, Clearfield, 
and chairman of the Committee on Costs 
and Charges, presented the results of the 
recent survey under the auspices of his 
committee, indicating that in a large 
number of cases the cost of administer- 
ing trust business was in excess of the 
income received from the _ accounts 
served. His report reiterated the defin- 
ite necessity of trust. departments deter- 
mining their costs based ona definite 
analysis of their accounts. The com- 
mittee plans to issue a questionnaire ‘to 
every member of the association conduct- 
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ing a trust business in order that it may 
have in hand definite information from 
which a scientific study and a definite 
recommendation can be made. The mat- 
ter of free services to various classifica- 
tions of customers came into sharp re- 
view. One of these which has grown as 
a result of new tax laws and the neces- 
sity of personal property tax returns was 
one of the principle items criticized. 


Expanding Trust Activities 


Jonathan M. Steere, Vice President of 
the Girard Trust Company, Philadelphia, 
and President of the Corporate Fidu- 
ciaries Association of Philadelphia, ad- 
dressed the conference, urging the form- 
ation of local fiduciary associations such 
as the one in Philadelphia which has 
proven of such tremendous benefit in the 
solution of local problems pertaining to 
trust operations. 
University of Pennsylvania star, Albert 
Journeay, of the Class of 1914, addressed 
the conference upon the subject of ex- 
tending the benefits of trust services to 
a larger audience. Mr. Journeay, as 
Vice President of The Purse Company, 
Chattanooga, Tennessee, is one of the 
leading advocates of the country in the 
development of trust business. 

“Trends in Banking Research and 
Supervision” were discussed in an ad- 
dress by Charles F. Zimmerman, Presi- 
dent, First National Bank, Huntingdon, 
Pa., and Secretary of the Association. 
Mr. Zimmerman’s summary of activities 
being carried on through the National 
and State Banking Associations gave the 
members a picture of the events of the 
day in banking and trust work through- 
out the United States and significant 
trends in these fields. 


Work of Special Committees 


For the past eighteen months a 
special committee of the Trust Company 
Section of the Pennsylvania Bankers As- 
sociation has been making a careful 
study of plans for the establishment and 
operation, by trust departments, of Mort- 
gage Investment Funds in which moneys 
of estates held by such departments as 
fiduciary can be safely invested. 

The results of the study of the com- 
mittee was reported by G. Fred Berger, 





A prominent former * 
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Treasurer of the Norristown-Penn Trust 
Company, Norristown, Pa. and chairman 
of the committee, in the form of a ten- 
tative draft of a proposed bill embodying 
the rules which the committee believes 
should govern the establishment and 
operation of such funds. 

It was the conclusion of the confer- 
ence that the establishment of such 





The Third New England Trust Confer- 
ence was held in Boston on Friday, De- 
cember 11th, under the auspices of the 
Corporate Fiduciaries Association of Bos- 
ton. 

William Davies Sohier, Jr., trust officer 
of the Boston Safe Deposit & Trust Com- 
pany, delivered the welcoming address to 
the delegates, as president of the associa- 
tion. Henry N. Andrews, vice-president 
of Old Colony Trust Company, Boston, 
spoke on “Taxes—Bringing Them Up to 
Date” Mr. Andrews was followed by Clar- 
ence B. Higgins, Assistant trust officer, 
Second National Bank of Boston, who spoke 
on “Trust Costs”, report of this address 
being made elsewhere in this issue. 


Professor Philip Cabot, Graduate School 
of Business Administration, Harvard Uni- 
versity, said in his address on “Some So- 
cial and Political Aspects of Business Ad- 
ministration” that business is in the pres- 
ence of one of those great mass move- 
ments that appear periodically through 
history and the business man must as- 
sume social leadership. Continuing, Pro- 
fessor Cabot said: “We are in a period of 
massive social reorganization. You can’t 
stop the movement. The direction of 
change, however, can be deflected or di- 
rected to some extent. 


“‘We shall be swept away unless we can 
grasp the significance and foresee the di- 
rection of social changes now taking place. 
The business man of today has a triple 
function—economic, social and political. 


“The old phrase ‘Business is business,’ 
meaning that the business man’s function 
was to attend exclusively to the economic 
aspect of his trade, may have been true 
forty years ago, but it is not true now. 

“The business administrator must be a 
leader not only in business but in politics. 
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Third New England Trust Conference 











funds meets a real need as a part of the 
investment program for the successful 
and efficient operation of trust depart- 
ments, for by the use of such funds trust 
beneficiaries will be more adequately 
served. 


The tentative draft of the proposed 
bill was approved by the conference. 





If he fails there industrial democracy will 


fail. That is the issue being fought out 
today. I see no reason why it should 
fail.”’ 


Citing social-security legislation as an 
example of political problems agitating 
the nation, Professor Cabot referred to 
the act as “the most ridiculous document 
that ever was printed, although the idea 
is sound.” 

“Tests for Bond Investments” was the 
subject of a most practical address by H. 
S. Payson Rowe, manager bond department, 
Massachusetts Mutual Life Insurance Com- 
pany of Springfield, Mass., and which is 
published elsewhere in this issue. Leon 
M. Little conducted, as presiding officer, 
an open forum discussion on questions re- ° 
lating to taxes, investments, administra- 
tion and probate, and real estate. 


Uniform Banking Supervision 


A plea for uniform banking laws and 
supervisory practices was the keynote of 
the remarks by Dr. Luther A. Harr, 
Pennsylvania’s Secretary of Banking, be- 
fore the Joint Committee of the New 
York Legislature on Interstate Coopera- 
tion. He praised the work of the F. D. 
I. C. in developing a more uniform exam- 
ining and regulative practice, at the same 
time deploring the lack of a similar uni- 
formity among the States. 

Dr. Harr also referred to the unde- 
sirable situation caused by the easy char- 
tering of Federal savings and loans as- 
sociations, many of which compete with 
existing institutions. He had words of 
commendation for the country’s dual 
banking system, attributing a large share 
of the nation’s economic development to. 
the existence of this system. 






















Functions and Services of Trust Institutions 


Equity Development and Elementary Features of the Corporate 


At the second bi-monthly meeting of 
the Connecticut Life Insurance and 
Trust Council, held the evening of Nov- 
ember 17, at the Brooklawn Country 
Club in Bridgeport, a representative 
group of life underwriters and trust men 
from the principal cities of Connecticut 
enjoyed a fine address by William W. 
Gager, Attorney, of Waterbury, excerpts 
of which are published below. 

Alexander Stolz of the Mutual Benefit 
Life Insurance Co., who is president of 
the Council, shows recognition of the 
youthfulness of the association in select- 
ing mutually interesting subjects which 
are basic to a development of under- 
standing of trusts by the underwriter 
and of life insurance by the trust men, 
before venturing into the more compli- 
cated problems that lie ahead. 


6¢ E must go back to the dim mists 

of antiquity to discern the legal 
basis for the particular rules relating to 
trusts as distinguished, for example, 
from the legal rules relating to a con- 
tract, because the law is a product of hu- 
man experience. It comprises. those 
rules which past experience have shown 
will minimize friction among human be- 
ings, insure the fulfillment of their rea- 
sonable expectations, and thus promote 
harmony and security among mankind— 
achieving the ultimate end of justice and 
social security. 


“Trusts are the wards of that branch 
of law known as “equity”, as distin- 
guished from “common law.” We con- 
stantly speak of the “legal” title and the 
“equitable interest” under a trust. These 
conceptions developed not because of any 
inherent merit—they developed because 
humanity found a practical use for the 
conceptions. 

“Our law is an inheritance from Eng- 
land. There the original courts were 
the so-called “law” courts. They admin- 
istered the affairs of men in accordance 
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with rules unconsciously developed by 
the people—the mores or customs—folk- 
ways—the customary rules or “common 
law.” Through the processes of histori- 
cal development, with the creation of 
writing and the consequent transcribing 
of the decisions of the judges, this com- 
mon-law became firmly enunciated. The 
judges, activated by a desire for certain- 
ty and an inherent spirit of conservatism 
looked backward into the already decided 
laws for a rule to apply to a new set of 
facts—the law became frozen—fixed— 
static. But mankind does not remain 
static; it progressed—acquired new de- 
sires—and the law did not. The old 
laws were oppressive and people desired 
relief. 

“Relief could be obtained not from the 
courts—hidebound and _ case-hardened, 
not from a popular legislature (there 
was none such), but from the King only 
—the head of the state. So the suitor, 
dissatisfied with the remedies available 
at common law would petition the King 
for relief. Among his official family 
was the Chancellor and to him the King 
referred all such petitions. The Chan- 
cellor was a churchman, the keeper of 
the King’s conscience. He acted upon 
petitions according to his conscience, i.e. 
according to the Christian ideal of right, 
duty, justice and morality—equity and 
fairness, rather than the technical rules 
of law, applied. With the passage of 
time the increase in the number of pe- 
titions required the organization of a 
system of Chancery Courts wherein the 
doctrines of equity were applied. Thus 
we had side by side two systems of courts 
—the law courts and the equity courts. 
We had legal titles and equitable titles. 
The equity rules, being more modern, ac- 
cording more to modern usages, in the 
final outcome prevailed. 

“In Connecticut, the separate system 
of “law” courts and “equity” courts does 
not prevail. We have but the one sys- 
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tem of courts “vested with jurisdiction, 
both in law and in equity”, it being pro- 
vided that “whenever there shall be any 
variance between the rules of equity and 
the common law, in reference to the same 
matter, the rules of equity shall prevail.” 
In a few states, such as Alabama, New 
Jersey and others, we have still the en- 
tirely separate system of courts. In 
many states the same judge sits; some- 
times as a court of law, sometimes as a 
court of equity, as in Pennsylvania and 
others, and particularly in the Federal 
Courts. 

“The Common law of England at- 
tached many burdens to the holding of 
the legal title to land, based upon the 
feudal origin of such law. The lord of 
the land was entitled to a “relief” or 
money payment, when the land descend- 
ed to an heir of full age: to the rights of 
“wardship” and “marriage” when the 
heir was a minor. By vesting legal title 
in two or more jointly, but for the benefit 
of another, and by renewing such mem- 
bers from time to time, so that the de- 
scent by death of the legal title was pre- 
vented, these burdens were avoided. For- 
feiture of legal title because of the com- 
mission of crime could be avoided by 
vesting title in another, retaining only 
the use. Debtors could avoid liability in 
a similar way. Likewise husbands could 
prevent the attaching of dower rights 
of a wife and wife curtesy rights of a 
husband. There was also a large and 
influential class which could not hold 
legal title to lands—the religious corpora- 
tions. Through the device of placing 
legal title in an individual to hold for the 
benefit of the religious organization this 
prohibition was circumvented. 


“The difficulty was that the interest of 
the beneficiary could not or at least would 
not be protected by the common-law 
courts. They recognized the legal title 
only. The development of the Chancery 
Court brought a change. The beneficiary 
could and did petition the King and 
through him the Chancellor or Chancery 
Court for relief. The Chancellors were 
Churchmen. Naturally, their consciences 
were shocked by the effort of a trustee 
to betray his trust; they, unfettered by 
the shackles of the common law, enforced 
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the trust. The law of contracts on the 
other hand developed through the com- 
mon law courts and there is an absence 
of language tinged with the color of re- 
ligious training. But the obligations 
that arise from contract are equally as 
binding as the obligations that arise 
from a trust indenture. The business of 
the trust company, despite its religious 
origin, is now no holier, nor on any high- 
er ethical plane, than that of the insur- 
ance company bound only by contract! 
Both stand equal in the courts.” 


Following this historical introduction, 
Mr. Gager commented on the advantages 
peculiar to the corporate fiduciary, such 
as: Continuity of existence and resulting 
accrual of experience, facilities for spec- 
ialization, economy and the financial re- 
sponsibility which are largely attributes 
of size, and protections thrown around 
the trust corporation by statutory and 
regulatory requirements, and even bond- 
ing of all officers and employees in Con- 
necticut. Another phase of the address 
concerned the elements of a will and gen- 
eral restrictions on the power to trans- 
fer property, including cautions as to 
drafting of trusts and reservation of 
powers in irrevocable agreements, from 
the tax angle. 


After outlining some of the functions 
of the executorship, Mr. Gager stated: 
“A trust company, while it cannot draw 
a will, should have no hesitancy in con- 
ferring with the testator’s counsel and 
advising him as to those matters in which 
its long experience has shown need of 
careful consideration, or of suggesting to 
clients that their wills be submitted so 
that the trust company to whom the ad- 
ministration is to be entrusted should be 
able to advise as to whether, from its 
viewpoint, the instrument is clear and 
workable.” He also gave a concise re- 
view of the purposes and essential con- 
siderations of the family settlement 
trust, personal and business insurance 
trust and trusts to secure creditors, and 
concluded: “In the last analysis, your 
continued success will not come through 
the silver in your vaults, it will come 
only through the knowledge and ability 
of your personnel.” 











A Method for Determining Trust Costs 


Breakdown by Types of Transactions and Allocation of Type of Service. 


CLARENCE B. HIGGINS 
Assistant Trust Officer, Second National Bank of Boston 
From address before Third New England Trust Conference 


NY method of costs which truly pre- 

sents the cost facts relating to a 
given situation must be “tailor made” to 
fit the situation. 

We have the usual Trust Organization 
with a senior officer under whom we have 
juniors in charge of: Investment Statis- 
tical Research, Administration of Trusts 
and Estates (including Taxes and Pro- 
bate Accounting), Operations, Corpo- 
rate Trusts and Agencies. 


Classification of Security Transactions 


Trusts and Estates and Agencies re- 
ceive full service including management 
of investments. Custodianships and 
Safekeeping accounts receive no invest- 
ment service. Custodianships may or 
may not have tax returns prepared; 
Safekeeping accounts receive no tax ser- 
vice. Cash entries relating to Custod- 
ianship pass to our Trust department 
cash statements while debits and credits 
to Safekeeping accounts pass directly to 
our Commercial department. 

In our Trust department we keep a 
record of the number of Cash entries by 
kinds of business, the number of Secur- 
ity entries by kinds of business and the 
number of lots of securities held. It is 
fairly obvious that the expense of pre- 
paring and recording is about the same 
for one cash entry as for another, but 
with security entries it is equally obvious 
that different kinds of transactions re- 
quire a greatly varying amount of work, 
and therefore, the costs must be differ- 
ent. Our experience is that the delivery 
of an item, not a security, costs one third 
as much as to enter a subscription to a 
new government issue and follow through 
until the new security is in our vault. 

Before any attempt at costs, we exam- 
ined and classified some 30,000 security 
tickets. We found that over 98% of 


these tickets could be accurately classi- 
fied into 21 kinds of security transac- 
tions, and since 8 of these referred to 
the purchase and sale of securities there 
were really only 15 primary classes of se- 
curity transactions. The other 2% were 
combinations of some of the 21 classes. 

We next wrote out the detailed steps 
to each of these 21 transactions and 
found that their component parts could 
be divided into 29 operations. For ex- 
ample, whether a stock or a bond was 
bought, and whether bought for Boston 
or New York delivery, the first part of 
the transaction involved the preparation 
of a buy order, the placing of the order 
with a broker, etc. A time study of 
these 29 operations was then made, and 
since any given transaction would con- 
sist of a number of operations handled 
by clerks of different degrees of expe- 
rience and with different salaries this 
time was weighted to give this effect in 
the final cost. 

Since employees in different salary 
classes contributed time to different 
parts of any given transaction we used 
the junior clerk as par. Whenever a 
part of an operation required the ser- 
vices of a senior clerk, his time was mul- 
tiplied by 2. When an officer’s services 
entered into the transaction his time was 
multiplied by 4. 


Application of Work Units Involved 


We numbered and listed the operations 
opposite the respective class of transac- 
tions. We had the actual time involved 
in each operation and so by simple addi- 
tion, arrived at the time taken for each 
transaction. The work unit number op- 
posite each transaction is only for com- 
parison with other numbers in the group 
and simply means that if it costs $2. to 
deliver a will over the counter it will cost 
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$6. to follow through your subscription 
to a new issue. In our case the time 
study indicated that each minute of the 
time actually used cost the Department 
39c. 


Kinds of Transactions Work Units 
Bought Bonds Boston Delivery ...................... 

aad Bonds New York ” 

oy Stock Boston wee 

- Stock New York ” ........ 
Sold Bonds Boston _— 
” Bonds New York — 
” Stock New York 7. es 
” Stock Boston mais 
Subscription New Issues .................-.-sssssssssssees 
Rec’d for Transfer & Safekeeping 
a for Safekeeping 
for Transfer & Delivery .... 
Delivery of Securities .......................... 

na of Miscellaneous Items. ....................- 





~ to be Accounted for Later ............ 35 
Collection of Principal or Income .................... 51 
Deposit Under Reorg’s. & Exchanges ............. 52 
RE, ET ic cscaccnnicicttnisscacenncanccerenicue 33 


Temporary Withdrawal for Inspection ........ 32 
Delivered as Collateral ee 
Collateral Received Back 





The expense was first broken down un- 
der the following headings: 


- Officers’ salaries 

. Clerks’ salaries 

. Trust Committee Fee 

- Rent and Mainten- 
ance 

5. Insurance 
a. Registered Mail 
b. Security 
ce. Fidelity 

. Postage 

. Supplies & Printing 

. Information Services 

. Equipment 

. Telephone & Tele- 
graph 

11. Travel & Business 

Entertainment 
12. Addressograph 
13. Examinations and 
Audits 

14. Supper charges 

15. Alterations 

16. Other Services 


em One 


Coe OAR 


1 


Allocation to. Work Divisions 


Similar divisions are useful for year 
to year comparison of expense changes. 
In this breakdown items which are read- 
ily attributable to any work division of 
the Trust department are described by 
symbol to facilitate entry under the fol- 
lowing headings: 


17. Trusts 

18. Agencies 

19. Custodianships 
20. Safekeeping 
21. Corporate 


TRUST COMPANIES 


22. New Business 

23. Trust Cage 

24. Income Collection 

25a. Filing — Corre- 
spondence 

25b. Filing — Document 

26. Cash Bookkeeping 

27. Securities Bookkeep- 
ing 

28. Vaults 

29. Statement Audit 

30. Investment & Re- 
search 

$1. Trading 

32. Real Estate 

33. Tax 

34. Probate Accounting 

35. Trust Administration 


In allocating Headings 1-16 to Head- 
ings 17-35 special breakdowns of Nos. 1, 
2, 4, 5a, b & c and 10 are required. The 
total of No. 3 is carried to No. 30; No. 
6 is carried to No. 23; 12 to 27; 13 to 23; 
7, 8, 9, 11, 14, 15 and 16 direct according 
to symbol. 

Groupings 17 to 35 are then consoli- 
dated under the following appropriate 
headings: 

36. Trusts 

87. Agencies 

38. Custodianships 

39. Safekeeping 

40. Corporate 

41. New Business 

42. Trust Cage 

43. Cash Bookkeeping 

44. Investment and Research 


45. Tax 
46. Trust Administration 


To arrive at the cost of the various 
classes of Trust department business, 
Headings No. 36 through No. 46 are then 
allocated to: 

47. Trusts 

48. Agencies 

49. Custodianship 

50. Safekeeping 


51. Corporate 
52. New Business 


Cost of Individual Transaction 


To arrive at the cost of the individual 
transaction, we now take totals 23, 25, 
26, 27, 28 and 31 which gives us the to- 
tal of all expenses of completing the 
twenty-nine operations previously men- 
tioned. Having found the number of 
work units assignable to each of the 
kinds of transaction, we multiply the to- 
tal number of each kind of transaction 
in the period covered by this expense 
analysis by the number of work units 
assigned to that kind of transaction and 





TRUST COMPANIES 


by grouping, arrive at the total of work 
units for the period. Dividing the dol- 
lar total as above by this number of 
work units gives the cost per work unit. 
Multiplying this work unit cost by the 
number of units in any particular trans- 
action gives that transaction cost. 


Breakdown of Expense and Income 
Comparison 


Expense is broken down three ways: 


1. 
Salaries 
Rent & Main- 
tenance 
All Other Ex- 
penses 
2. 
Administrative 
Corporate 
Investment 
New Business 
Operations 
3. 
Trusts 
Agencies 
Custodians 
Safekeeping 
Corporate 
New Business 


Without costing only the first break- 
down is possible. In the first group 
Rent and Maintenance is usually pretty 
well fixed, but Salaries and other ex- 
penses are variable items distinctly un- 
der control of the Trust management. 
The second group is allocated on the 
basis of Trust department divisions— 
since Junior officer A is definitely respon- 
sible for operations, he must be able to 
justify an expense increase under this 
division by showing an increase in the 
work of his group, and of course any in- 
crease in efficiency should show here. The 
third group is for direct comparison with 
group four: 

4. 
INCOME 

Trust & Estates 

Agency 

Custodian 

Corporate 


Free Services performed for Commercial Dept. 
Profit or Loss 


Comparing the two, we can readily see 
how profitable each class of business is, 
and there is some indication here of 
where new business efforts should be 
concentrated. Group five has to us a 
very important split up of income, for 
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while it is true that non-recurring in- 
come adds just as much to the total, your 
Trust department is only progressing if 
there is a steady increase in your reg- 
ular income. 
5. 
Regular Income 
Non-Recurring Income 


Free Services performed for Commercial Dept. 
Profit or Loss 


On the additional Income item—Earn- 
ings on Trust department balances on de- 
posit with our bank—there is consider- 
able controversy. We have found a Bos- 
ton bank which performs all vault ser- 
vices without charge because they say 
that they receive reciprocal balances 
from banks in which the Trust depart- 
ment deposits its cash. Obviously the 
statement of Trust Department Profit 
and Loss should include not only the ex- 
penses incurred by the Trust department 
but also all contributions of earnings. It 
does not make sense to deliberately pad 
Trust department earnings by the addi- 
tion of interest, and we would not advo- 
cate charging the bank’s interest paia 
account and actually transferring the 
funds to Trust department income, but 
a notation of the earnings on some equit- 
able basis certainly should be included in 
the Trust department’s Profit and Loss. 
Our interest value is arrived at by the 
following formula: From the average 
balance is deducted 15% reserve and an 
actual percentage of the average balance 
which is equivalent to the percentage of 
the bank’s uninvested deposits. Interest 
is figured on this last total at the aver- 
age rate of the bank’s loans and invest- 
ment, and from this is deducted the Com- 
mercial department’s actual expenses of 
handling the account, figured according 
to the Boston Clearing House formula. 


Corporate Trust Costs 
The same general theories which are 
true personal trust costs, as outlined, are 
applicable to Corporate Trust and Agency 
costs, but the approach has to be more 
immediate. In one large New York bank 


each employee in the Corporate Agency 
department is obliged to keep a daily 
time sheet on which he accounts for his 
time during the day by listing the jobs 
on which he has worked during that day 
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and the amount of time he has spent on 
each, these sheets then being compiled 
on a master sheet. 

Although the method of determining 
costs described here has only been used 
by the Second National Bank of Boston 
for the past two years, an almost identi- 
cal system has been used by the New 
York bank referred to above, for the 
past ten years. We were told that this 
bank decided last January that it was 
too expensive to continue their Trust cost 
system. It is significant, however that 
in July, 1936, they found it necessary to 
start costing again. 


It is hoped that after the inevitable 
discussion and controversy, a simple yet 
complete method of trust costing will 
evolve, and that eventually trust service 
may be sold on the same basis as any 
commodity—cost, plus a fair profit. 


A ruling to the effect that Kentucky 
banks may not hold for more than five 
years real estate obtained by foreclosure 
suits or purchased in judgment sales, de- 
spite a 1934 legislative act, was given on 
November 23 by the Assistant Attorney 
General of the State, General A. E. Funk. 
The 1934 Act, which undertook to extend 
the time for holding such real estate to 
10 years, is invalid, General Funk said. 
The opinion was given to Leonard C. 
Smith, Deputy State Banking Commis- 
sioner. Section 192 of the Constitution, 
General Funk pointed out, prohibits cor- 
porations from holding property for a 
longer period than five years except such 
property as is necessary to be used in 
business or unless the corporation’s char- 
ter provides for holding of real estate. 


Widow as Trustee 


Mrs. Norma Shea testified recently at a 
hearing in Detroit, on her voluntary peti- 
tion for bankruptcy, that the $1,500,000. 
estate she inherited from her former hus- 
band, Walter E. Flanders, was exhausted 
and she was teaching music on a W. P. A. 
project for $85.00 per month. 

In the petition Mrs. Shea listed no as- 
sets and liabilities of $30,000. This sum 
included a $15,258 judgment obtained by 
Senator James H. Lewis, for legal ser- 
vices he rendered when she resisted at- 
tempts by relatives to break the will. 
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Taxation and Industry 


“It is not a good thing for the country 
that men of large fortune should feel 
obliged to carry millions of dollars of 
idle bank deposits because at the time 
of their death their estates will be sub- 
ject to taxes running up as high as 70 
percent or more, and must, therefore, be 
held highly liquid. It is not a good 
thing for the country that men of sub- 
stantial incomes should feel driven to 
purchase tax exempt Government, State 
and municipal bonds instead of invest- 
ing their funds in active industry.” 
These were the conclusions reached by 
Winthrop W. Aldrich, Chairman Board 
of Directors, The Chase National Bank, 
in his address before the Illinois Manu- 
facturers’ Association. 

Mr. Aldrich expressed the view that 
the Administration had gone “much too 
far in tax rates in the higher brackets, 
from the standpoint of industry and the 
growth of capital in the country. Men 
of large and substantial fortunes are 
men who can afford to take risks which 
men with modest fortunes cannot take in 
the financing of new inventions and in 
the development of new industries.” 

The tax on corporate profits will also 
create serious problems, declared Mr. 
Aldrich, for although there might be 
merit in the idea of compelling distribu- 
tion of profits during a depression, he 
could not accept the theory that this 
should be done at all stages of the busi- 
ness cycle. Another important change 
which Mr. Aldrich advocated was the im- 
mediate elimination of the reserve fund 
feature of the Social Security Act, and 
the establishment of the system on a cur- 
rent cost basis. 


As a possible remedy for the lawyer-trust 
company problem, Federal Judge Hugh D. 
McLellan, in an address before the Com- 
mercial Law League of America, suggested 
that a trust agreement purporting to be ir- 
revocable should be deemed revocable by 
the donor for a definite time unless he has 
had independent advice of a lawyer not 
named by a trustee. Another possibility 
advanced by the Judge is the declaration 
that certain exculpatory clauses are against 
public policy unless such advice is obtained. 

Editorial, Florida Law Journal 





Excerpts From Selected Articles 


Nature of the Right to Inherit 
Property 


FRANCIS W. MATTHYS, L.L.B. Notre Dame 
Lawyer, Nov. 1936. 


There has never been much argument as 
to whether the right to inherit property is 
a civil or a natural one. Since that right 
is generally accepted as civil, the cases in 
point are almost unanimously in accord. 
In In re Stanford’s Estate the court con- 
sidered it “elementary law” that the right 
of inheritance was entirely a matter of 
statutory enactment and within the control 
of the legislature, and that it was only by 
virtue of statute that an heir was entitled 
to receive any of the ancestor’s estate. This 
line of thought is followed in Illinois in Jn 
re Estate of Speed where it was said that 
that while the right to inherit property un- 
der the Statute of Wills and Descent was 
property, it was so only because the legis- 
lature had seen fit to create the right and 
that none could inherit property, or take 
by devise or bequest, except by statute. The 
court concluded that consequently such 
right might at any time be abrogated by 
the same power that created it. But these 
cases do no more than hold that the right 
of inheritance is a civil right. They speak 
of it as an incontrovertible fact. They offer 
no proof at ail; it is simply a statement 
that, because the right exists in the statu- 
tory law of all nations, it is a civil right. 

In Blackstone’s Commentaries is found 
the most intelligent argument for the pro- 
ponents of the civil right theory. But 
Blackstone seems to have lost sight of the 
two-fold nature of man. Each individual 
has two purposes. As an individual, he 
has a duty to himself; and as a member 
of society, he has a social purpose. The 
duty he owes to himself is self-preservation 
and self-perfection. Because the ownership 
of property is an aid to the fulfillment of 
the first, it is natural that man should hold 
it; and because the right of property is an 
extension of the right of self-preservation 
and of the right to self-perfection, that 
right itself becomes a natural right. 

Blackstone’s statement of the nature of 
the right of inheritance is criticized by Mr. 
Christian, who said of it: 


“I cannot agree with the learned commentator 
that the permanent right of property vested in 
the ancestor himself (that is, for his life) is not 
a natural, but merely a civil right . . . I have 
endeavoured to show . that the notion of 
property is universal and is suggested to the 
mind of man by reason and nature, prior to all 
positive institutions and civilized refinements. If 
the laws of the land were suspended, we should 
be under the same moral and natural obligation 
to refrain from invading each other’s property as 
from attacking and assaulting each other’s per- 
sons. I am obliged also to differ from the 
learned judge, and all writers upon general law, 
who maintain that children have no better claim 
by nature to succeed to the property of their de- 
ceased parents than strangers, and that the 
preference given to them originates solely in 
political establishments. I know no other criter- 
ion by which we can determine any rule or obli- 
gation to be founded in nature than its univer- 
sality, and by inquiring whether it is not, and 
has not been, in all countries and ages, agreeable 
to the feelings, affections, and reason of man- 
kind. The affection of parents towards their chil- 
dren is the most powerful and universal princi- 
ple which nature has planted in the human 
breast; and it cannot be conceived, even in the 
most savage state, that any one is so destitute 
of that affection and of reason, who would not 
revolt at the position that a stranger has as good 
a right as his children to the property of the 
deceased parent .... In the earliest history of 
mankind we have express authority that this 
is agreeable to the will of God Himself— 
‘And. behold, the word of the Lord came unto 
Abraham, saying, This shall not be thine heir, 
but he that shall come out of thine own bowels 
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shall be thine heir’. 


If the right of inheritance is a natural 
right, the question may be raised, as was 
done in Henson v. Moore, In what heir or 
class of heirs does this right inhere? Does 
it belong to the decedent’s wife, to his chil- 
dren, or to his collateral heirs? To the 
Illinois court, the power of the legislature 
to designate the interest which a man’s 
heirs shall take in his property is incon- 
sistent with any indefeasible natural right 
of succession. In answering the query of 
the court, it is necessary first to point out 
that it has never been contended that col- 
lateral heirs enjoy a natural right of in- 
heritance. Neither is it here contended 
that the wife has a natural right. Hers is 
a civil right, arising out of the civil duty 
upon the husband to support her. With 
these heirs eliminated, the difficulty pro- 
posed in Henson v. Moore is reduced to a 
minimum. The right would inhere in each 
child, if there be more than one; and, being 
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a natural right, it would be possessed 
equally by all. The court was probably 
misled through a faulty interpretation of 
the word “designate.” Certainly, if the 
word means to deny, there is an insur- 
mountable inconsistency between the legis- 
lature’s right to designate inheritances and 
an “indefeasible natural right of succes- 
sion.” But a careful interpretation of the 
existing statutes shows that the legisla- 
tures regulate, — they do not deny, — this 
right. As Justice Winslow said, in Nun- 
nemacher v. State: 


“It is true that these rights [to take property 
by inheritance or will] are subject to reasonable 
regulation by the Legislature; lines of descent 
may be prescribed, the persons who may take 
as heirs or devisees may. be limited, collateral rel- 
atives may doubtless be included or cut off... 
and there may be much room for legislative ac- 
tion . . . The fact that these powers exist and 
have been universally exercised affords no ground 
for claiming that the legislature may abolish both 
inheritances and wills, turn every fee simple title 
into a mere estate for life, and thus, in effect, 
confiscate the property of the people once every 
generation.” 


It is common to find the proponents of 
the civil right theory calling upon history 
to support them, and to find that their 
“history” consists almost entirely of re- 
ported cases, each one of which refers to 
some earlier one in which it was said that 
the idea that the right of inheritance is a 
civil right is “elementary.” A few go be- 
yond the reported cases, but the arguments 
remain in substance simply this: “Because 
we have always, from the earliest days, said 
so, it must be true.” 

In United States v. Perkins the court 
referred to the Code Napoleon, which lim- 
ited the descent of a decedent’s estate under 
varying circumstances. But these argu- 
ments do no more than to recognize the 
state’s right to regulate, not to deny, the 
right of inheritance. 

Were these proponents to go back far 
enough, were they to interpret what they 
would find in the only way it can properly 
be interpreted, they would learn that the 
historical arguments are overwhelmingly on 
the other side of the question. 

It must be chiefly from history that this 
question is determined. And “from the 
historical standpoint the idea that ail 
rights of property and rights to transmit 
the same by inheritance . . . have their 
origin in the positive enactments of law 
by an established government cannot stand 
the test. Governments have, indeed, from 
the earliest times, regulated the exercise 
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of these rights, prescribed ways and forms 
for their exercise, and protected them by 
positive law; and so they do now. From 
this universal exercise of the right of reg- 
ulation the idea of governmental right to 
create and destroy may have arisen... .” 

The desire to inherit, to hold property, to 
give it to children, is as natural in man 
as is the craving for food. It is desired 
as something which will tend to make life 
more pleasant, something which will make 
easier the accomplishment of his duty to 
himself, the preservation of his life and his 
self-perfection, and that to his dependents, 
their support. From a time when the 
memory of man runneth not to the con- 
trary, man has striven to acquire property; 
and he has engaged in battle to protect and 
preserve it for his descendants. 

As the ancestors claimed the right to hold 
property even before the inception of gov- 
ernments, so also did their posterity claim 
the right to inherit. “The right of de- 


scendants, or some of them, to succeed to 
the ownership has been recognized from 
the dawn of human history. The birthright 
of the first born existed long before Esau 
sold his right to the wily Jacob; and the 
Mosaic law fairly bristles with provisions 
recognizing the right of inheritance as then 


long existing, and regulating its details. 
The most ancient known codes recognize 
it as a right already existing... .” 

So blind have the courts been in their 
failure to make proper and necessary dis- 
tinctions between the right of inheritance 
and the right of testamentary disposition 
(which undoubtedly is a civil right), that 
they have much maligned the case of United 
States v. Perkins, by citing it as authority 
for the civil right theory. It is patently 
an authority for the opposite point of view. 
“Though the general consent of the most 
enlightened nations has, from the earliest 
historical period, recognized a natural 
right in children to inherit the property of 
their parents,” the court says, “we know 
of no legal principle to prevent the legis- 
lature from taking away or limiting the 
right of testamentary disposition by im- 
posing such conditions upon its exercise 
as it may deem conducive to public good.” 
Their error lies in their failure to get the 
full import of the last part of the sentence 
quoted in their hurry to get past the first 
which expressly mentions the right of 
inheritance to be a natural one. 

But that the right of inheritance is a 
natural right may be supported from the 
natural law. By the natural law—which 
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is a participation of the eternal law in 
rational beings, the light, as it were, by 
which man knows what is good to be done 
and what is evil to be avoided—there is 
in the parent a natural duty in regard to 
the support and education of his children. 
This obligation arises from the fact that 
the parents are responsible for the life of 
the child. And because of the correlative 
nature of rights and duties, the children 
have a corresponding natural right to have 
this duty respected. The correlation of 
this right and duty is the foundation of 
the family theory of property, which “as- 
sumes that as man acquires property large- 
ly in order to leave it to his children, for 
whom he ought to provide, there is reason- 
able ground for demanding the perpetuity 
of the means of family support.” This 
theory asserts that the father is not the 
sole beneficial owner of his property, that 
his possessions must serve a society con- 
sisting of the children as well as the 
parents. With this same disposition of 
mind, Professor Richard T. Ely writes: 


“F, H. Geffcken says that the law of inheri- 
tance ‘in its foundation and purpose is the mate- 
rial continuity and safety of the family.’ The 
German philosopher, Trendelenburg, in his work 
on Natural Law, says that the right of inheri- 
tance exists first of all for the preservation of 
the family, and that the wishes and purposes of 
the decedent come second in order of importance.” 


It is probably because of this line of 
thought that we find in parts of continental 
Europe “the survival of the . . . institution 
of compulsory children’s share [and in some 
jurisdictions of the United States laws 
which prohibit the bequeathing of more 
than a certain portion of the estate to char- 
itable or public uses when there is a child 
or a widow]... .” 

St. Thomas Aquinas says, in his Summa 
Theologica: 


“By the intention of nature marriage is di- 
rected to the rearing of the offspring, not merely 
for a time, but throughout its whole life. Hence 
it is of natural law that parents should lay up 
for their children, and that children should be 
their parents’ heirs.’’ 


Upon the nature of the right in the child 
to inherit his father’s property, the con- 
tentions of both sides have merit. Regard- 
less of the courts’ confirmed opinions, the 
question is yet open for conclusive proof. 
So long as the courts approach it with a 
closed mind, they will never prove beyond 
rebuttal that it is not a natural right. In 
their present attitude, as though they were 
omniscience itself, they settle back upon 
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their benches, clear their throats, and in 
a mighty voice declare that the right to 
inherit is civil. But whether it is or not 
can make no difference in existing laws, 
whether of descent or of taxation. As 
Justice Dodge said, in his dissenting opin- 
ion in Nunnemacher v. State, “Whether 
such transmission rests on inherent right 
such as the government cannot take away, 
or upon a mere privilege which the legis- 
lature might accord or deny, in its discre- 
tion, as so generally asserted by high 
authority both legal and economic, I deem 
a wholly academic question here. If the 
former, the transfer, like other transfers 
of property, is a customary and proper 
subject of taxation. If a mere privilege, 
resting in grant by the legislature, still 
that grant has been made, and a lega' right 
of inheritance has been established, and 
the statute under consideration obviously 
provides merely for a tax upon a recog- 
nized and existing right, not for the revo- 
cation or denial of such right even in 
part.” As Justice Dodge says, if the right 
is natural, nevertheless, the state may con- 
trol it by virtue of the police power. The 
only time that this problem might become 
important is at such time when a theory 
of government whose adherents denied the 
existence of all property rights should 
sweep the country. The people are willing 
to see an expansion of public property along 
certain lines; but if legislation was enacted 
which made collective public property in 
capital and land dominant, depriving them 
of their right to inherit, they would rise 
in arms to test the government’s preroga- 
tive, and that without regard to whether 
it is a civil or a natural right. 


a 
The Securities and Exchange Com- 


mission and Corporate Trustees 


H. C. McCOLLOM. Columbia Law Review, Dec. 
1936. 


Note: 


Excerpt of this article is pub- 
lished separately on page 671 of this issue. 


Qe 


Liability of Trustee in the Absence 
of Causal Relation between 
Wrongdoing and Loss. 


Note, Harvard Law Review, Dec. 1936. 


In certain phases of trust administra- 
tion the courts have quite generally ad- 
hered to a rule which imposes liability 
upon the trustee irrespective of the ex- 
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istence or nonexistence of any causal re- 
lation between the damage to the trust 
estate and any improper act or omission 
to act on the part of the trustee. Such 
a liability finds a parallel only in the 
harshest elements of the technical law of 
conversion. Where the trustee has acted 
in bad faith, the necessity of upholding 
the fiduciary character of the relation 
may require the imposition of a liability 
which is mainly punitive. Likewise, the 
existence of a causal connection between 
the wrongful act and the loss is sufficient 
to surcharge the trustee. But there may 
be grave doubts as to the propriety of the 
refusal of a court of equity to relieve a 
trustee of liability when his error was un- 
intentional and the loss to the estate 
would have occurred even in the absence 
of the breach of trust. 


The cases in which the trustee has been 
surcharged irrespective of causal connec- 
tion fall into three groups. The first in- 
volves the long-recognized duty to ear- 
mark trust funds. A trustee who in de- 
positing trust funds omits to indicate that 
the deposit is in his capacity as trustee has 
been held liable for the loss suffered by 
the trust estate upon the failure of the 


depository, even though the deposit is in 


other respects authorized. Similarly, an 
otherwise proper investment taken in his 
individual name renders the trustee liable 
for a subsequent depreciation in the value 
of the investment. Furthermore, if the 
trustee mingles trust funds with his own 
funds or those of other trusts, he is sub- 
jected to the same liability, even in the 
absence of other mishandling or of bad 
faith. A similar result follows from a 
violation of the trustee’s duty to keep ex- 
clusive control of trust money. Thus, a 
trustee guarantees the amount deposited 
if he agrees that the money shall not be 
withdrawn except with the countersigna- 
ture of a surety. If the trustee deposits 
money under an agreement that it should 
not be withdrawn until after a _ stated 
period, the trustee is under the same re- 
sponsibility for any loss. The duty of 
the trustee not to deal with himself has 
been the basis of an equally stringent lia- 
bility. If the trustee purchases for the 
trust estate his own property or property 
in which he has a substantial personal in- 
terest, the beneficiary may surcharge the 
trustee with any decrease in value of the 
thing purchased, despite evidence of the 
trustee’s good faith, the propriety of the 
same transaction if made with a third per- 
son, and the absence of any causal rela- 
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tion between the self-dealing and the de- 
preciation. 


In other, although somewhat analogous, 
circumstances the rule has been less rig- 
idly applied. If the trustee has invested 
trust money in an unauthorized security, 
the investment may become authorized be- 
fore it finally depreciates in value. Al- 
though there is no less causal connection 
between the improper investment and the 
loss, the trustee is nevertheless excused 
from any liability. Where, for the pur- 
pose of eliminating the expense of a fore- 
closure, a trustee buys the mortgagor’s in- 
terest and, to avoid a merger, takes title 
in his own name, he has been relieved 
from liability for subsequent depreciation 
in the value of the property. Further- 
more, if the trustee fails to diversify trust 
investments or if he invests too large a 
proportion of the value of the property 
in a mortgage, there is authority that he 
is chargeable only for the loss of that 
amount which is in excess of that which 
would have been a proper investment. 


The severity of the decisions which pen- 
alize the innocent trustee when his er- 
rors are not the cause of loss to the trust 
estate necessitates an inquiry into their 
basis and justification. In each group of 
cases the justification for the imposition 
of such liability upon the trustee must be 
sought in the policy which leads to the 
judicial condemnation of the trustee’s con- 
duct. The difference in the reasons un- 
derlying the rules controlling the trustee’s 
action leads to a corresponding variation 
in the degree of justification for treating 
the trustee as an insurer of trust funds 
which he has mishandled in violation of 
one of these rules. In the case of sales 
to the trust estate by the trustee as an in- 
dividual, there is a conflict between the 
trustee’s personal interest and the best in- 
terests of the estate. To protect the bene- 
ficiary from a possible clash of these in- 
terests, the trustee is made an insurer of 
property thus acquired. The risk which 
the rule is designed to guard against is 
not dependent for its consummation upon 
the contingency of a future wrongful act 
by the trustee, but arises in the violation 
of the duty itself. The danger of the 
transaction is not that it affords the trus- 
tee an opportunity for later wrongdoing 
or deprives him of exclusive control] in 
the future management of the trust, but 
that it exposes the beneficiary to the risk 
of undiscovered unfair dealing in the 
identical transaction. The undoubted dif- 
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ficulty of proving such unfairness would 
seem to justify the establishment of an in- 
flexible rule that in all cases the trustee is 
chargeable for any loss to the estate. 

The duty to retain exclusive control of 
bank deposits of trust funds has as its 
basis the possibility that, if partial con- 
trol is, surrendered, the trustee will be 
hindered either in making withdrawals if 
financial danger threatens or in making 
investments if a promising opportunity is 
offered. Some justification may be found 
for treating the trustee as a guarantor of 
the fund since the beneficiary has been 
exposed to a risk of loss which is not de- 
pendent for its realization upon a further 
wrongful act by the trustee. The mate- 
rialization on the risk into the loss is, 
however, dependent upon the refusal of a 
third person to act in favor of the trust 
at the expedient moment. This contin- 
gency increases the remoteness between 
the act of the trustee and the chance of 
loss; the imposition of such stringent lia- 
bility in this case is, therefore, less read- 
ily justified. 

The rule imposing upon trustees a duty 
to earmark trust property is designed pri- 
marily to facilitate matters of proof. More 
specifically, it seeks to prevent a trustee 
from substituting a less profitable invest- 
ment of his own for a more profitable 
one which rightfully belongs to the trust 
estate, to lessen the danger of a third 
person’s purchase of the res without notice 
of the cestus’s equity, and to eliminate the 
difficulty and expense to the beneficiary 
of establishing his right to the fund as 
against the individual creditors of the 
trustee. 


i) 


Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by our staff. 


Articles 


The Constructive Trust: A Neglected Remedy in Ohio 
—‘“University of Cincinnati Law Review,” Nov- 
ember, 1936. By Harry W. Vanneman, Professor 
of Law, Ohio State University. 


Fraud on Special Powers of Appointment—‘“Kentucky 
Law Journal,” November, 19386. By Amos H. 
Eblen, Professor of Law, University of Kentucky 
College of Law. 


Income Tax Evasion and Avoidance: The Deflection 
of Income—Part 1—‘“Virginia Law Review,’ 
December, 1936. By Lucius A. Buck, Special As- 
sistant to the Attorney General of the United 
States. 


The Modern Rule Against Perpetuities and Legal 
Contingent Remainders in Missouri—‘‘Washing- 
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ton University Law Quarterly,”” December, 1936. 
By Charles E. Cullen, Professor of Law, Wash- 
ington University and Leslie H. Fisher, member 
St. Louis, Missouri Bar. 

Restraints on Disinheritance—‘“University of Penn- 
sylvania Law Review,” December, 1936. By Ed- 
mond N. Cahn, member of the New York Bar. 


The Survival of Powers of Joint Executors to Sell 
Land—“University of Pennsylvania Law Re- 
view,” December, 19386. By Alvin E. Evans, Dean 
and Professor of Law, University of Kentucky 
College of Law. 

Tracing Trust Funds—Modern Doctrines—‘‘Temple 
Law Quarterly,”” November, 1936. By Sylvan H. 
Hirsch, Special Deputy Attorney General of the 
State of Pennsylvania. 


Comments 


Executors and Administrators—Right to Extra Com- 
pensation for Legal Services Rendered Personally 
to the Estate—“Boston University Law Review,” 
November, 1936. 


Failure to Hold Trust Funds in Fiduciary Capacity 
as Breach of Trust—‘“‘The Yale Law Journal,” 
December, 1936. 


Fairness of Reorganization Plans: The Bondholder 
Pays—“Illinois Law Review,” December, 1936. 


Federal Estate Tax Problems Arising from Attempts 
by Settlor to Regain Control Over Part of the 
Corpus of an Irrevocable Trust—“‘The Yale Law 
Journal,’’ December, 1936. 


Fraud on a Limited Power of Appointment—‘‘The 
Yale Law Journal,’’ December, $936. 


Legislation and Decisions on Inheritance Rights of 
Adopted Children—“‘Iowa Law Review,’’ Novem- 
ber, 1936. 


Payment of Deposit on Forged Will—‘“‘The Banking 
Law Journal,” November, 1936. 


Statutory Solutions of the Problems of Survival in 
a Common Disaster—‘‘Harvard Law Review,” 
December, 1936. 


Taxability of Grantors as to Undistributed Trust In- 
come—‘“‘The Yale Law Journal,’’ December, 1936. 


Taxation—Right to Tax as Income of Trustee Com- 
pensation Allowed but Not Accepted—‘“Virginia 
Law Review,” December, 1936. 


Trusts—Nature of Trust Relation—Deposit under Es- 
crow Agreement—‘‘Harvard Law Review,” De- 
cember, 1936. 


Trusts—Principal and Income—Apportionment of In- 
come from Part of Estate Used to Pay Legacies, 
Debts and Costs of Administration—‘“‘The North 
Carolina Law Review, December, 1936. 


Trusts—Trustee’s Liability to His Cestui for Deposit 
of Trust Funds in a Bank Which Fails in Which’: 
Bank the Trustee Owns Stock—“University of 
Cincinnati Law Review,” November, 1936. 


Wills: Adoption: Rights of Adopted Children Under 
the “Lapsed Legacy’ Statute—‘“California Law 
Review,’ November, 1936. 


Wills—Charitable Trusts—Bequest Directly to Char- 
ity—“‘Missouri Law Review,’’ November, 1936. 


Wills: Devises of Undesignated Parcels to Different 
Persons—“California Law Review,” November, 
1936. 


Wills—Revoeation by Destruction—‘‘Kentucky semm 
Journal,”” November,, 1936... 
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Organization of Real Estate 


Research 

The National Association of Real Estate 
Boards has announced the appointment of 
an interim committee to continue the plan 
of organizing the National Real Estate 
Foundation for Research. Detailed plans 
are expected from the committee late in 
January. 


The purpose of the foundation is to en- 
gage in unbiased research in real estate 
economics and to develop real estate educa- 
tion throughout the country. Cooperation 
with universities and colleges is a major 
aspect of the program. Its objectives are: 


“1. To study and give interpretation to trends 
of real estate and to seek their orientation 
to the changing economic, social, and civic 
needs of the people. 

To study principles and methods through 
which private enterprise may most effec- 
tively function in developing and improving 
all classes of real estate, including the 
problem of the adjustment of housing costs 
to income levels. 

To study the relationship which Govern- 
ment should bear to real estate activity and 
its proper’ spheres of helpfulness to private 
enterprise and to local communities. 

To help schools of collegiate grade in the 
preparation and offering of courses in the 
various fields of specialized real estate 
knowledge and by such other means as is 
found desirable to develop instruction in 
real estate and allied subjects. 

To act as a statistical clearing house for 
the dissemination of pertinent real estate 
data and to publish text material, case ma- 
terial, monographs, and technical journals. 
To do such other things as the board of 
trustees may from time to time deem ex- 
pedient for the accomplishment of these and 
other objectives tending to a better under- 
standing of real estate.’ 


A.B.A. to Hold Regional 
Conferences 


The American Bankers Association will 
hold their forum discussion conferences 
for bankers during the early part of 1937. 
The first conference is scheduled for Jan- 
uary 28-29 in Pittsburgh at the William 
Penn Hotel; the second in Portland, Ore- 
gon, on February 25-26 at the Masonic 
Temple, headquarters at the Hotel Port- 
land; the third and last of the presently 
planned conferences will be held in At- 
lanta, Georgia, on March 25-26 at the At- 
lanta-Biltmore Hotel. 

These meetings, it is hoped, will pro- 
vide an interchange of ideas on methods 
and practice with the objective to meet 
the changing economic conditions that are 
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now taking place. Much attention has re-. 
cently been paid to research in banking 
and it is apparent that the requisite lies 
in what President Tom Smith said: “the 
effort to find out what we should do 
when we cannot keep on doing what we 
have done before.” 

Bank management will also be discussed 
at the meetings taking up such problems 
as: lending, investments, operating ex- 
pense control and income from banking 
services. 


North Carolina to Have 
Bankers School 


The recommendations by its Bank Re- 
search Committee have been adopted by 
the Executive Committee of the North 
Carolina Bankers Association, for the es- 
tablishment of a two weeks school for 
bankers to be held at the University of 
North Carolina in July of 1937. 

Plans have been laid to have the courses 
on banking and economics conducted by 
professors of the University and leading 
bankers of the state. Written examina- 
tions will not be required but ample time 
will be given over to questions and dis- 
cussions of problems both on actual bank- 
ing practice and theory. 

The school will be open to all bank 
employees, officers, directors and students 
of the University studying banking and 
economics. 

It has not been learned if special 
courses in trust will be offered but the 
prevailing idea is that there will not. 


Educational Requirements for 
Bank Employees 


A committee to confer with the State 
Banking Board of Pennsylvania has been 
authorized by the Pennsylvania Bankers 
Association’s Council of Administration on 
the problem of educational requirements for 


bank employees. The plan originated from 
the Board earlier in the year but with no 
idea of compulsion or legislation on the sup- 
ject, according to Carl W. Fenninger, vice 
president of the Provident Trust Co. of Phil- 
adelphia, and president of the Association. 
At this mid-Winter meeting of the Coun- 
cil it was also proposed that the Association 
prepare a “Declaration of Principles” on 
the subject, to be submitted at the next 
annual meeting. Two features are likely: 
high school diploma as minimum education 
for new employees, and encouragement of 
present employees to take A.I.B. courses. 





Developing Trust New Business 


English Trustees Advertise Their Services 


O the average American, English 

customs hold a peculiar fascination, 
whether it be those of Mayfair or of 
Lombard Street. This is not strange, 
however, considering the backgrounds of 
the two nations. An appropriate meta- 
phor describes England as an old gentle- 
man comfortably relaxed in his easy 
chair, satisfied with his age old tradi- 
tions of conservatism, who through long 
experience has learned to “make haste 
slowly.” He depends on the customers 
of his father and the customer’s children 
to carry on in the same fidelity. America 
is a young man, bursting with enthu- 
siasm; ambitious, energetic and relying 
on his own initiative and courage to 
build a new empire in the short span of 
one life. The young man must be doing; 
if he errs, he tries another method, but 
always moving. His father, if in the 
trust business, had few customers; his 
heirs must seek many new ones. 

Both the young and the old are within 
their rights; it is only the environment 
that differs. A great deal is to be 
learned each from the other. 

Trust advertisements from England 
that have come to our attention are not 
unlike other English idiosyncrasies. 
Their presentation is clear, direct and 
couched in no uncertain language, but :t 
is boldly outspoken, a bit more in spots 
perhaps than we would presently use. It 
is praiseworthy in the respect that it is 
written in an authoritative style, one 
that is sure whereof it speaks. Doubt 
can be expressed, however, whether the 
style would appeal to the American 
reader, lacking as it does in aggressive- 
ness and original cleverness which spices 
our own advertising. 

The most outstanding characteristic 
displayed in all the British trustee book- 
lets we have reviewed is their. similarity 
to one another. There is one feature 
story to-be told; a particular. service to 


sell, and variations are uncommon. The 
following quotation taken from a letter 
of one of the London trustee companies 
probably explains the reason for this: 

“It is not the custom for Companies in 
England similar to ourselves to publish new 
literature advertising trust services but a 
certain amount of advertising is done in the 
daily newspapers, legal papers, etc. and the 
leading Joint Stock Banks bring the ser- 
vices of their Trustee Department before 
the public by means of notices in the win- 
dows of their various Offices. Guaranty 
Trust Company of New York, London Of- 
fice, print on the outside cover of their 
cheque books particulars of our work and 
we regard this as a valuable form of ad- 
vertising.” 


It is interesting to note that their fee 
schedule and forms for appointing the 
bank are present in practically all the 
booklets. The following excerpts are 
taken from material distributed by sev- 
eral institutions. 


“Introduction” 


“While many people devote a lifetime of 
energy and thought to the acquiring of prop- 
erty for their dependants, there are few in- 
deed who give sufficient attention to the 
future safeguarding and handling of these 
investments. 

“Many people appoint an old and trusted 
friend as executor or trustee who, while 
willing to undertake the responsibility, may 
never have acted in either of these capaci- 
ties before, and may even die before his 
duties are completed. 

“When a Company whose business is the 
execution of Trusts is appointed as trustee, 
the legatee not only has the benefit of the 
Company’s constant experience of this class 
of work, but has also the safeguard of its 
financial standing and. unlimited continuity 
of life. 

“The expense incurred in appointing the 
Company as trustee is small and is easily 
offset by the value of the expert judgment 
and impartial view-point of the’ institution, 
especially when property situated or shares 
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issued in Great Britain, America, or other 
foreign country need the attention of skilled 
investment experts.” 

* 

“Further, it is evident that great diffi- 
culty will be experienced in finding someone 
who possesses all the requisite qualities of 
the ideal trustee, for even business men of 
undoubted integrity are often found lacking 
in certain of the characteristics which are 
essential for the successful administration 
of an estate. The most capable must be re- 
garded as amateurs at work which in the 
light of experience belongs to the expert 
and the specialist.” 

a 
“Experience” 


“In the course of nearly thirty years the 
Royai Exchamge Assurance has acquired an 
experience in the management of trust es- 
tates which is probably unequalled. In con- 
sequence many of the intricate problems and 
difficulties which inevitably arise during an 
administration can be settled immediately 
and satisfactorily without any of the trouble 
and expense often incurred by the unini- 
tiated. The Corporation is always willing 
to examine a will while in draft form, and 
to suggest any points of practical impor- 
tance which may require consideration.” 

8 
“Grant Wide Powers of Investment and 
Retention” 


“Unless the testator particularly wishes 
that his trustee should only have power to 
invest in the gilt-edged securities known as 
‘Trustee Investments,’ it is necessary to 
specify the full powers in the will. For 
the reasons mentioned in this booklet it is 
recommended that the widest possible in- 
vestment clause be adopted if a corporate 
trustee is appointed. In order to avoid the 
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‘losses which may arise from an enforced 


liquidation it is suggested that the trustee 
be given an absolute discretion to postpone 
the sale of any part of the estate indefin- 
itely.” 
a 
Form of Appointment 


“T Appoint Westminster Bank Limited 
(hereinafter called ‘the Bank’) to be exe- 
cutor and trustee of this my Will and I 
declare that the Bank shall be entitled to 
remuneration in addition to the customary 
share of brokerage in accordance with the 
Bank’s scale of fees now in force free from 
duties such remuneration to be a first 
charge on my estate. 

“The Bank may without being liable to 
account for any profit made thereby act as 
banker and transact any banking or allied 
business on behalf of my estate on the same 
terms as would be made with a customer in 
the ordinary course of business. 

“Optional Clause: 

“I desire that the solicitor if any to be 
employed in connection with my estate shall 
if possible be but 
without prejudice to the right of the Bank 
to consult or employ any other solicitor 
if it should so desire. 


“Additional clause to be used where the 
Bank is appointed Joint Trustee 


ALL securities title deeds and other docu- 
ments belong or relating to any of the 
trusts hereby created shall be deposited 
with and retained by the Bank the other 
trustees hereof having all reasonable facil- 
ities for inspecting the same. And in the 
case of registered stocks shares or securities 
the name of the Bank shall be placed first 
on the respective registers of the proprie- 
tors thereof.” 


Canadian Contrast to English Advertising 


Canadian Trust advertising does not 
follow in the steps of her mother coun- 
try, England, although she has retained 
the inherent quality of English out- 
spokenness. Canada, being American, 
betrays her heritage in modern efferves- 
cence and clever ideas in her advertising. 

A splendid example of the forthright 
views of the National Trust Company. 
Canada, on co-executorship is expressed 
in their new booklet, reprinted in part: 


“Why a Co-Executor?” 


“When trust companies advise prospective 
testators against naming any individual to 
act with them as co-executor in the admin- 
istration of an estate, they are frequently 
accused of having only a selfish interest in 
their advice and told the reason for it is. 
their reluctance to share executors’ fees. 
Superficially this may appear to be their 
reason, but the advice is founded on some- 
thing much more solid than self-interest. 





TRUST COMPANIES 


Advice based on self-interest would be a 
very short-sighted business policy and 
could not possibly react to the benefit of the 
adviser for any lengthy period. Even in 
the United States in those jurisdictions 
where executors’ fees are statutory and the 
trust company loses no part of its fees in a 
co-appointment, their advice is the same. 
The fact is that the trust company’s views 
are the result of years of experience in the 
administration of thousands of estates. 
They constantly see instances proving be- 
yond a doubt that the appointment of an 
individual to act as executor with them 
creates difficulties, causes delay and fre- 
quently is responsible for actual financial 
loss to the estate.***” 

“A testator, in naming his wife, a son or 
a friend to act with the trust company, 
probably does so as an expression of con- 
fidence in and a compliment to the indivi- 
dual, feeling that the trust company will be 
in active control, and the co-appointment 
may be flattering to the appointee and can 
do no harm. As a matter of fact, it can 
and does do harm for the following reason— 
that executors have absolutely equal rights 
as to management and custody of assets, 
keeping of records, etc. and they must be 
unanimous in their decisions in order to ac- 
complish anything. A majority does not 
control, which means that each has an ab- 
solute power of veto over the others. This 
also means that the executor who will not 
agree in any course of action or who is not 
available to sign documents absolutely halts 
all progress in the administration.” 


“The modern will is so planned that the 
minimum of legal liability for duties and 
taxation is incurred. This usually involves 
the creation of trusts running sometimes for 
lengthy periods. As time goes on, the per- 
sonal executor grows older and there can 
be no guarantee that he will retain all 
through his life the mental vigor and sound 
judgment he may have had when he took 
the appointment. He may for some months 
at a time not be available through absence 
or illness; he may be subject to whims and 
favoritisms or improper personal influence, 
or he may be absolutely in his dotage and 
quite incapable of discharging his duties as 
an executor. Nevertheless, he retains the 
full rights and powers with which he com- 
menced the administration.” 

“All these disadvantages might be faced 

_if there were any real advantages to offset 
them, but it can readily be shown that such 
is not the case. Assuming, for example, 
the testator appoints his wife, can the aver- 
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age woman, inexperienced in business and 
administration, add to the “fidelity” and 
“ability” features of the executorship? As- 
suming a son or a business friend is ap- 
pointed, with sufficient experience and 
sound judgment to add to the “ability”, will 
he have the time? Will he always be avail- 
able? Will he, until the termination of the 
trusts, retain all his faculties unimpaired?” 

“In appointing a well-organized and well- 
managed trust company as his executor, 
the testator is assured of the most modern 
and efficient administration he can obtain. 
Under trust company administration a 
trained and experienced executive is placed 
in charge of the estate. He has at his dis- 
posal an expert staff for all details of man- 
agement, record-keeping, etc. and he has a 
directorate of capable business men and a 
large group of associate executives, all with 
training and experience, available for ad- 
vice and counsel at any time. This is really 


co-executorship at its best, because it has 
all the advantages and none of the disad- 
vantages of co-appointments.” 


The Royal Trust Company, Montreal, 
has issued a folding pamphlet entitled: 


“Robinson Crusoe and His Old-Fashioned 
Trustee” 


The text quotes that part of Defoe’s 
“Adventures of Robinson Crusoe” where, 
after one of Crusoe’s only successful ad- 
ventures, he brings home £300. Leaving 
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this sum with a trusted friend when he 
starts on his fateful voyage, he finds on 
his return, twenty-eight years later, his 
friend widowed and in a very low finan- 
cial condition. 


The tie-in with trust service follows: 


“The Trust Company as Executor and 
Trustee was, of course, unknown in the 
days of Robinson Crusoe. Had there been 
such an institution the financial difficulties 
in which he found himself involved upon re- 
turning home might have been avoided. 
Nowadays a person may be away from home 
for years and yet be sure that his affairs 
will be efficiently managed if left in the 
hands of The Royal Trust Company.” 


“Has Time Altered Your Intentions?” 


Above is the title of a handsomely 
bound little booklet 5% x 7% inches in 
imitation buff leather with a spiral bind- 
ing. Attractiveness of this kind cannot 
fail to draw attention. 

The text consists of a series of ques- 
tions such as: “Why should I be con- 
cerned about who administers my es- 
tate”; “Would trust company services be 
more economical to my estate than that 
of an individual’; “Is it advisable to 
name one’s wife as co-executor.” These 
questions are answered simply, direct and 
to the point. Below is printed an ex- 
cerpt from the work: 


“My wife or my sons would act without a 
fee. Why should I not appoint them?” 

“Because they are not trained in the com- 
plex duties of executorship and should be 
spared the burdensome and perplexing de- 
tails involved. 

“The Trust Company, experienced and re- 
sourceful, can save money for the estate in 
the realization of assets, also in taxes and 
duties and in other ways. Frequently the 
savings amounts to more than the fee it re- 
ceives.” 

“What security will the Succession Duty 
Department require of my executor?” 

“Your executor—whether an individual 
or a Trust Company—will have to furnish 
a bond as a guarantee that Succession Duty, 
if any, will be paid. 

“If an individual is appointed as executor, 
he must apply to some guaranty company 
for a bond for Succession Duty purposes. 
This will entail an annual charge, payable 
by your estate until the Succession Duty 
has been paid in full.” 
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High Finance 


Sam Malusch, a seventy-five year old 
“guest” of the Newport, Kentucky, jail, a 
mental case, has so mystified his guards 
that they wonder if it isn’t themselves and 
not Malusch who is demented. 


Several weeks ago Malusch, a resident 
of Cold Springs, Kentucky, was taken to 
jail for “observation.”” He was given the 
routine search which revealed he had no 
money or valuables. Five minutes after 
having been placed in his cell, Malusch 
called a guard and asked for a package of 
cigarettes, handing a five dollar bill 
through the bars to pay for it. The aston- 
ished guard called another officer and 
Malusch was searched again. Nothing was 
found. 


A few minutes later the guard was 
summoned by Malusch. This time he 
flourished a ten dollar bill. Again he was 
searched and nothing was found. As the 
guard turned to leave the old man waved 
another ten dollar bill. As the day wore 
on Malusch produced thirty-seven dollars. 
He was searched many times. Several 
days later he was feeling particularly fine 
so he called his favorite guard and handed 
him fifty dollars in fives and tens. This 
proved too much for the officials and 
they stripped him, every piece of clothing 
was carefully inspected and dissected. 
Malusch watched the procedure intently, 
apparently very interested in all the move- 
ments. However, it was noticed that he 
smiled contentedly. 


The following day, the guard heard a 
cheerful whistling in Malusch’s cell. He 
looked in and saw Malusch reclining com- 
fortably on his cot tossing a fifty cent 
piece into the air. 


We are all salesmen every day of our 
lives. We are selling our ideas, our plans, 
our enthusiasms to those with whom we 
come in contact—Charles M. Schwab. 


C. P. Cobb, assistant trust officer of the 
Florida National Bank, in an address to 
members of the Advertising Club of Jack- 
sonville, asked “Does it pay to advertise?” 
He answered his own question, “Flagler 
thought so; Du Pont thought so, and the 
State of Florida thinks so;” emphasizing 
Florida’s favorable tax laws, and that the 
State has a great deal to offer the rest of 
the nation. 





Personnel Changes in Trust Institutions 


ALABAMA 

Fairfield—Robert C. Owen has been named 
manager of the Fairfield branch of the First 
National Bank of Birmingham. He suc- 
ceeds Harris Moriarty who will continue as 
assistant vice president and have super- 
vision over all the bank’s branches. His 
headquarters will be at the main office. Mr. 
Owen returns to Fairfield after serving a 
year and a half as auditor of the Union 
Bank & Trust Company at Montgomery. 


ARKANSAS 

Little Rock—Grover S. Jernigan, vice 
president of the Union Trust National Bank 
of Little Rock, will be appointed State Bank 
Commissioner in January to succeed Marion 
Wasson, who will return to his post as 
vice president of the McIlroy Bank & Trust 
Company of Fayetteville. 


CALIFORNIA 

San Francisco—The San Francisco Bank 
has announced three promotions. Walter 
A. Scheffauer, formerly assistant cashier, 
who has been with the bank for 34 years, 
has been named a vice president. Edward 
W. Vodden, manager of the Fillmore branch 
has also been named a vice president and 
Robert Leando, assistant manager of the 
Fillmore branch, an assistant cashier. 


CONNECTICUT 

Hartford—John B. Bolles, formerly asso- 
ciated trust officer of the Travelers Bank 
& Trust Company has been appointed trust 
officer. He succeeds the late Robert C. 
Dickenson. Mr. Bolles joined the staff of 
the Travelers Bank as assistant secretary 
in 1923, and was named associated trust 
officer in 1935. 


FLORIDA 
Miami—E. A. Inglis, vice president of 
the First National Bank of Miami, an af- 
filiate of the First Trust Company, has 
resigned to devote his entire time to his 
investment company. He will continue to 
serve as a member of the board of directors. 


GEORGIA 
Columbus—Harbin K. Park, who has been 
vice president and trust officer of the First 
National Bank and the Home Savings Bank 
for the past three years, has been elected 
president of these institutions, succeeding 
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the late Rhodes Browne. William K. Hunt, 
cashier of the First National has been 
elected to a vice presidency, and Williain 
B. Langdon, treasurer and assistant “trust 
officer of the Home Savings Bank has been 
given the added title of vice president. Mr. 
Park has been prominent in banking and 
civic circles in Columbus since 1922, and 
before that time was connected with the 
First National Bank of Birmingham, Ala. 


ILLINOIS 

Chicago—American National Bank & 
Trust Company announces that G. W. Bon- 
ner has been placed in charge of their real 
estate and mortgage service department. 
Mr. Bonner has been engaged in real es- 
tate work in Chicago for several years and 
was formerly in the bond department of 
the Harris Trust & Savings Bank. 


IOWA 

Clinton—Edward M. Warner of Chicago 
will become chief executive officer of the 
City National Bank, to succeed W. A. An- 
derson, president, who has resigned. Mr. 
Anderson and A. R. Thurn, vice president 
of the City National, resigned to engage 
in brokerage business in Clinton. 


MASSACHUSETTS 
Boston—Lawrence P. Morse has_ been 
named an associate trust officer of the New 
England Trust Company. 


MICHIGAN 
St. Johns—Lee A. De Witt has been 
elected president of the St. Johns National 
Bank and Clinton County Savings Bank, 
succeeding to the office held for many years 
by John Hicks. 


NEW JERSEY 
Newark—William L. Maude, who became 
associated with The Howard Savings In- 
stitution in 1932 as manager of the real 
estate department, was recently elected to 
a vice presidency of the bank. 


NEW YORK 
Lynbrook—William A. Kielman, formerly 
president of the Bank of New Hyde Park 
has been made executive vice president of 
the Peoples National Bank & Trust Com- 
pany. He assumed his duties on Decem- 
ber 1. 
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NEW YORK 


New York—The Central Hanover Bank 
and Trust Company has announced the ap- 
pointment of three vice presidents: Frank 
Wolfe, H. J. 
Osborne and 
A. McD. Mce- 
Lean. Mr. 
Wolfe has 
been assistant 
vice president 
and head of 
the corporate 
trust depart- 
ment for fif- 
teen years. 
The bank also 
announced the 
following new 
a p pointments, 
Cc. L. Hert- 
erich, assist- 
ant vice pres- 
ident; Harry O. Rightmire, Charles H. 
Bush, Evans G. Morgan, Lester Lamb, C. 
R. Parker, Jr., W. E. Sterrett, and Thomas 
G. Wilson, assistant secretaries; and John 
A. Turnbull, Walter F. Thomas, Francis 
Morgan Palmer and Charles W. Tucker, Jr., 
assistant treasurers. Messrs. Heretrick, 
Laub, Sterrett and Parker are in the Per- 
sonal Trust Department in the head office, 
and Mr. Wilson in the 42nd Street office. 


New York—tThe Board of Trustees of the 
Title Guarantee and Trust Company at their 
December meeting held December 15, 

created the of- 
fice of Chair- 
man af the 
Board, to 
which George 
McAnemy, 
president for 
the past three 
years, was 
elected; and 
Harold Ward- 
well Hoyt, vice 
president and 
general man- 
ager during 
the same pe- 
riod, was elect- 
H. 'W. ‘HOYT ed president. 

Mr. Hoyt has been in the service of the 

company many years, serving successively 


FRANK WOLF 


New York—Jackson E. Reynolds, pres- 
ident of the First National Bank has re- 
signed, effective January 1, 1937, and Leon 


TRUST COMPANIES 


Fraser, vice president of the bank since 
July 1, 1935, has been chosen his successor. 
Mr. Reynolds, a practicing attorney, in 
1917, joined the First National as a vice 
president at the invitation of the late 
George F. Baker, and five years later was 
named president. He will continue to main- 
tain offices at the bank, serving in an ad- 
visory capacity. Mr. Fraser, the new pres- 
ident, has been in turn newspaper man, 
teacher of politics and law, practicing at- 
torney and diplomatic advisor, in 1933 at- 
tained the post of president of the World 
Bank at the remarkably youthful age of 
43. 


New York—The New York Trust Com- 
pany has named Nelson S. Dearmont, 
formerly assistant vice president to a vice 
presidency, and Gustave B. Widoff has been 
appointed auditor. 


New York—William F. Lackman and 
Karl R. Heinrich of the Guaranty Trust 
Company of New York have been appointed 
assistant trust officers. The bank has also 
announced the appointment of the follow- 
ing officers in the fiduciary department of 
its main office: William A. McRitchie and 
John R. Douglass, assistant trust officers 
and William W. Merker, assistant secre- 
tary. 


New York—George Pankin has been ap- 
pointed an assistant vice president of the 
Public National Bank & Trust Company 
and will be located at the bank’s midtown 
office. 


New York—The Hellenic Bank & Trust 
Company has announced election of Evan- 
gelos T. Hardaloupas, former vice president, 
as president. 


OHIO 

Cincinnati—The Fifth Third Union Trust 
Company has announced six promotions. G. 
Charlton Hill, assistant to the president since 
October, 1933, has been named a vice pres- 
ident. Clement G. Faine, who joined the 
bank in August, 1933 as assistant cashier, 
became an assistant vice president in Jan- 
uary, 1935, and is now a vice president, as 
is Henry Lyman Greer. Mr. Greer came 
to Fifth Third Union from the Northern 
Trust Company of Chicago in Feb. 1931. 
Arthur J. Schmitt, assistant cashier since 
March, 1934, has been named an assistant 
vice president, and will continue in charge 
before he became vice president and Gener- 
al Manager, as assistant secretary and as- 
sistant vice president. 





TRUST COMPANIES 


of the savings department. Arthur L. Moler, 
manager of the credit department since 
August, 1933, has been chosen an assistant 
vice president. 


Cleveland—Loren M. Whittington joined 
the official staff of the Cleveland Trust Co., 
on December 1 as research economist asso- 
ciated with Col. Leonard P. Ayres, vice 
president. Mr. Whittington was formerly 
with the securities division of the Bankers 
Trust Company of New York and later with 
the statistical division of the New York 
Telephone Company. 


PENNSYLVANIA 


Berwick—Ario H. Everett, formerly as- 
sistant treasurer and trust officer of the 
Berwick Savings & Trust Company has 
been elected treasurer, filling the vacancy 
caused by the death of the late Archie G. 
Bittner. He has been with the bank since 
1917, was elected assistant treasurer in 
1920, a director in 1933 and in 1934 was 
named trust officer. 


SOUTH CAROLINA 


Columbia—E. S. Motte, Jr., manager of 
the Dillon branch of the South Carolina 
National Bank at Charleston, has been 
transferred to the Columbia branch. 


TEXAS 


Orange—H. J. Lutcher Stark has been 
elected president of the First National 
Bank. He was formerly vice president, and 
succeeds his father, the late William H. 
Stark. 


VIRGINIA 


Salem—Dr. George A. L. Kolmer has 
been elected vice president of the Farmers 
National Bank. He is a major in the U. 8S. 
Army medical corps reserves, and has been 
connected with the bank since 1904. 


WASHINGTON 


Everett—Orville T. Olsen, long prom- 
inent in Seattle, Tacoma and Olympia bank- 
ing circles has been appointed assistant 
manager of the Everett office of the Peo- 
ples Bank & Trust Company of Seattle. 
For the last three years he has served as 
a special deputy supervisor of banking in 
Tacoma and Port Angeles. 


WEST VIRGINA 


Wheeling—John L. Fish has been elected 
vice president and cashier of the Security 
Trust Company. He recently resigned as 


president of the First-Tyler Bank & Trust 
Company of Sistersville. 


CANADA 
Montreal—The Bank of Montreal has an- 
nounced the election of W. A. Bog as vice 
president and member of the Executive 
Committee and the appointment of G. W. 
Spinney as joint general manager in his 
place. 


Montreal—M. T. F. Laverty, manager of 
the Edmonton branch of the Royal Trust 
Company since 1927, has been promoted 
to the position of manager of the real 
estate department at the head office in 
Montreal, effective January 1. Mr. Laverty 
began with the Royal Trust Company in 
Montreal 28 years ago. Robert Steele, 
secretary of the Edmonton branch for the 
past eight years will become acting man- 
ager. 


Toronto—Four new appointments have 
been announced by the Trusts and Guaran- 
tee Company: Wesley Dunlop, who has been 
with the company for over fifteen years has 
been made manager of the business exten- 
sion department; S. Parker Denovan, man- 
ager of the mortgage department; Harry 
F. White, estates officer; and James L. 
Miller, special representative of the com- 
pany. Previous to transfer to Toronto as 
an estates officer, Mr. Miller was assistant 
manager of the company’s branch at Wind- 
sor. 


Trust Institution Briefs 


Hamden, Conn.—The Union & New 
Haven Trust Company will open a branch 
office in Hamden early in January. It 
will be the second in the vicinity of New 
Haven, as the West Haven branch opened 
last month. Louis D. Kennedy, treasurer, 
will be manager, and the branch will have 
full banking facilities. 


Miami Beach, Fla.—The Miami Beach 
First National Bank has inaugurated a 
trust department. Cashier C. H. Alcock, 
who will bear the added title of trust offi- 
cer, will be in charge and the new de- 
partment has begun business with a suffi- 
cient volume of trusts to make it more 
than self-sustaining from the start. 


Chicago, Ill—The Merchandise Bank & 
Trust Company has leased 4,653 square 
feet of additional space in the Merchan- 
dise Mart. The bank opened in 1930 and 
is now twelfth largest in the city. 





750 


Indianapolis, Ind.—Stockholders of the 
Union Trust Company have approved the 
directors’ proposal to issue 4,000 shares 
of additional capital stock. New shares 


are to be offered to present stockholders 
at $250. a share, adding $1,000,000 to the 
capital account and giving the company a 
total of $3,401,000. in capital, surplus and 
undivided profits. 


Indianapolis, Ind.—Stockholders and di- 
rectors of the State Bank of Massachu- 
setts Avenue and the Brightwood State 
Bank have voted to liquidate the banks 
and pay all depositors in full. This an- 
nouncement has been made by the Merch- 
ants National Bank, which will take over 
both institutions and operate them as 
branches. They were formerly affiliates 
of the Merchants National, which is the 
oldest national bank in the city. There 
will be no change in personnel and it is 
expected that both banks will be liquidated 
within the next sixty days. 


Witchita, Kan.—First National Bank in 
Witchita observed its sixtieth anniversary 
last month. It was organized as the Farm- 
ers & Merchants Bank and became the 
Kansas National in 1882. The name First 
National Bank dates from 1920, when the 
National Bank of Commerce was merged 
with the Kansas National Bank. 


New Orleans, La.—The Hibernia Na- 
tional Bank in New Orleans has announced 
that the directors have authorized an in- 
crease of $300,000. in the common capi- 
tal of the institution by the declaration 
of a dividend in common stock out of the 
undivided profits of the bank, payable pro 
rata to the holders of common stock. 


Baltimore, Md. — William J. Casey, 
senior vice-president of the Maryland 
Trust Company, was recently honored 
with the presentation of a medallion, in 
recognition of his “significant contribu- 
tion to the progress of Baltimore” during 
the past year in the field of business. 
Each year the Advertising Club of Balti- 
more makes three civic awards, one in the 
field of business, one in the field of 
music and the arts and one in the field 
of science and the professions. Two 
achievements in particular led to the se- 
lection of Mr. Casey. First, his accom- 
plishment through the Commission on 
Governmental Efficiency and Economy, 
which he heads, in bringing about and 
maintaining sound business practices in 
the municipal government. Second, the 
profound study and resultant plan for 
state taxation which he undertook last 
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winter at the request of the. Governor. 
Mr. Casey was a newspaper man before 
entering the banking business. He was 
president of the Continental Trust Com- 
pany of Baltimore becoming associated 
with the Maryland Trust Company when 
the Continental Trust Company and the 
Drovers & Mechanics National Bank were 
consolidated with it in 1930. 


Holland, Mich.—Stockholders have ap- 
proved the action of the directors in nego- 
tiating the merger of the Holland City 
State Bank and the First State Bank. The 
new institution will be named the Hol- 
land State Bank, and date of consolidation 
and officers will be announced later. 


New York, N. Y.—The Board of Direc- 
tors of the Public National Bank & Trust 
Company have recommended payment of 
a 20% stock dividend, and an increase in 
capital and surplus to $7,000,000. Four 
thousand shares of additional capital stock 
will be authorized and sold at auction, due 
it is stated, to the inadequacy of the 
amount of said shares offered as a satis- 
factory offering for subscription there to 
by stockholders. The resulting capitaliza- 
tion will be: Capital $7,000,000., surplus 
$7,000,000. and undivided profits approxi- 
mately $1,200,000., including anticipated 
earnings and $300,000. to be transferred 
from reserve. These proposed changes 
are subject to approval of the Controller 
of the Currency and ratification by the 
stockholders. 


New York, N. Y.—William B. Cardozo, 
director and senior vice-president of the 
City Bank Farmers Trust Company, com- 
pleted 55 years of service with that or- 
ganization on December 12. 

Mr. Cardozo was born 
city on October 12th, 


in New York 
1865. He is a 
cousin of the 
Hon. Benjamin 
N. Cordozo, as- 
sociate justice: 
of the Su- 
preme Court. 
H e_ joined 
the Trust 
Company, then 
The Farmers. 
Loan and 
Trust Com- 
pany, on De- 
cember 12, 
1884, just two 
months past. 
his sixteenth. 


WILLIAM B. CARDOZO year. 
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According to his own account, he was 
the general office boy; he washed ink- 
wells, put the books away, wound clocks, 
put up the awnings and locked up at 
night. One of his special tasks was to 
split up used envelopes into a flat sheet, 
and when he had a sufficient number 
punch a hole through the corners, tie them 
together and distribute these improvised 
pads among the 18 or 20 clerks for 
scratch paper. 

Life in those days knew few of our 
present complexities; the closer personal 
touch rendered many of our modern for- 
malities unnecessary. If a security was 
wanted from the vault, Mr. Cardozo ran 
downstairs and got it without bothering 
about a voucher. At the time of the Erie 
Railroad reorganization, Mr. Cardozo per- 
sonally handled the shipping to Europe of 
some $40,000,000 in bonds. Another clerk 
and he would tie the securities up into 
packages, seal them, put them_into an old 
horse cab and take them up to the Post 
Office where they were registered, and 
the shipments distributed, $1,000,000 to 
$2,000,000 lots, to a trans-Atlantic boat. 

In his work in the Trust Company, Mr. 
Cardozo has developed an intimate knowl- 
edge of real estate. He is a recognized 
authority in matters of this kind and in 
trust administration. 


Branch Banking Bill Expected 


There is a very likely possibility that 
a bill to permit branch banking across 
state lines will be introduced in the forth- 
coming session of Congress, with a pros- 
pect of support from Senator Carter 
Glass and Chairman of the Federal Re- 
serve Board Marriner S. Eccles, pre- 
viously arch enemies. 


United support for any such proposal 
seems likely only if the measure is lim- 
ited to branches in the respective Fed- 
eral Reserve districts. Any legislation 
of this sort, however, seems sure to stim- 
ulate a sharp conflict of opinion both 
within and without the American Bank- 
ers Association which outwardly is as- 
suming a neutral position. 


It may be that the movement is des- 
tined to fail for very recently Secretary 
Morgenthau declared there would be no 
radical changes in the Banking Act. 


Branch Banking as Stabilizer 


Branch banking might not have pre- 
vented the last depression nor prevent 
future ones, but it would in many situa- 
tions prove a stabilizing influence, de- 
clared Edmund Platt, vice president The 
Marine Midland Group, Inc., in an ad- 
dress before the Society for Stability in 
Money and Banking. While the largest 
bank failure was one with branches, the 
Bank of United States, in New York 
City, Mr. Platt explained this on the 
ground that it was not a true branch 
bank, being confined to city limits. 


Mr. Platt contended that branch bank- 
ing would be particularly valuable in 
situations where a small town is practi- 
cally dependent on a certain industry— 
mining, lumber, oil—which is sure to 
fade away. Here, the strong main of- 
fice can absorb the shock of a closing 
down and the depositors lose nothing. 


As for a nationwide branch banking, 
Mr. Platt saw no necessity for or util- 
ity in such a plan. Regional or trade 
area branch banking would be satisfac- 
tory, the latter provided it included a 
sufficient diversification of industry. 

On the other hand, Roy L. Garis, assis- 
tant professor of economics at Vanderbilt 
University, defended the unit banking 
system, denying that branch banking 
would aid to any considerable degree in 
stabilizing banking. Prof. Garis con- 
tended that branch banking under pres- 
ent conditions would be no safer than 
the unit system as indicated by its fail- 
ure during the depression, admitted by 
Mr. Pratt with reference to intra-city 
branch banking. 

The professor doubted whether a 
branch bank would be operated in places 
where a unit bank could not be supported. 
Pointing to Canada, he declared that 
branch banking would centralize indus- 
try. 

In another talk at this meeting, Dr. H. 
Parker Willis of Columbia University 
asked the banks to reassert their con- 
servative influence on the direction of 
economic philosophy of the New Deal’s 
“arrogant economists.” It was his view 
that bank portfolios are presently in a 
very unstable condition. 





Trust Officers Library 


Cases on Future Interests, Second 
Edition 


ALBERT M. KALES. West Publishing Co., St. 
Paul, Minn. $5.50. 


The amazing development of the trust 
concept in two decades created a need for 
a shift in emphasis on the different types 
of future interests. Likewise, advances in 
settlements of personal property demanded 
revision of Prof. Kales 1918 work. This 
has been admirably accomplished by Prof. 
Whiteside of Cornell, who, while adhering 
to the essential features and general ar- 
rangement of the original edition, has ap- 
preciated developments and modern varia- 
tions of established principles. 

A new chapter has been added on statu- 
tory changes in the rule against perpetui- 
ties. Prof. Whiteside was eminently fitted 
for his phase of the task, having been co- 
author of a report to the New York Law 
Revision Commission, recommending a re- 
turn in that state to the common law rule. 
A peculiar feature of the book is Chapter 
12 on “Implication of Cross-Limitations”, 
which occupies all of one and a half pages. 


ee 


Cases on the Law of Taxation, Sec- 
ond Edition 


JOHN M. MAGUIRE and ROSWELL MAGILL. 
The Foundation Press, Chicago. $7.00. 


The tremendous flux in principles and 
problems of taxation during the five years 
since the first edition appeared would have 
done violence to a book not conceived with 
a view to flexibility of treatment. Notwith- 
standing this excellent feature of the orig- 
inal work, however, the almost complete 
metamorphosis in theories of taxation has 
necessitated a new selection and arrange- 
ment of material. Thus, the book opens 
with the AAA decision, and continues liber- 
ally sprinkled with recent cases, closing 
with the Kentucky Sales Tax case of 1935. 

As in the first volume, notes by the 
author appear frequently, setting out con- 
cisely principles related to the main cases 


and directing attention to their many rami- 
fications through the use of questions. A 
large portion of the book is devoted to 
trust, estate and gift taxation. It is in 
many ways invaluable to the trust officer 
as well as the lawyer. 

a 


Money and Banking 


Edited by M. B. FOSTER and RAYMOND ROD- 
GERS. Prentice Hall, Inc. 1936. $5.00. 


The major emphasis in this volume is 
upon the theory and practice of commer- 
cial and ‘non-commercial banking—the 
economics of money is treated only briefly. 
The authors, all members of the faculty of 
New York University, are Professors Mar- 
cus Nadler (Research Director of the Insti- 
tute of International Finance), Jules I. 
Bogen (editor of New York Journal of Com- 
merce), Major B. Foster (Alexander Ham- 
ilton Institute) and Raymond Rodgers. 
Both domestic and foreign banking are cov- 
ered and in recognition of the growing im- 
portance of consumer credit, there is in- 
cluded a chapter on “Financing the Con- 
sumer.” As regards the present banking 
situation, the authors point out two weak- 
nesses, namely, political domination and the 
fact that the banking system is no longer 
automatically self-regulating. On the posi- 
tive side are listed the elimination of the 
bulk of security loans and the adoption of 
a system of federal deposit insurance. This 
volume should prove a valuable addition to 
the bankers’ bookshelf. 

—Reviewed by Dr. Jules Backman 
$< —_jQ—<$<$___——_ 
Banking Theory and Practice 
W. CARLTON HARRIS. McGraw Hill Co. $4.00. 


The authors of this volume are concerned 
primarily with commercial banking, the ad- 
ministration and operation of which are 
treated in considerable detail. Only about 
one-fourth of the book is devoted to a con- 
sideration of non-commercial banking and 
the Federal Reserve System, and no space 
is given to a discussion of foreign banking 
systems. 
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Chapters are devoted to an analysis of the 
Individual Trust and the Corporate Trust. 
In connection with the former, there are 
discussed the following topics: executor (or) 
administrator, trustees, guardians of the 
persons and estates of minors, living 
trusts, life insurance trusts, and escrows. 
The corporate trust activities, which are 
discussed, include: corporate trustee, fiscal 
agent, registrar, transfer agent, syndicate 
manager, depositary, assignee, and receiver. 
This treatment of the activities of the trust 
department is necessarily brief and sketchy. 

This book was originally published in 
1930. The revised volume adds only a 
brief chapter on bank investments and a 
review of banking developments since 1929 
to the material contained in the earlier edi- 
tion. Although the textual material has 
been brought up to date, the authors have 
failed to do the same for the illustrative 
tables with the result that many do not con- 
tain material beyond 1928 or 1929. 

—Reviewed by Dr. Jules Backman 


a) 


Treasure Express, Epic Days of the 
Wells Fargo 


NEILL C. WILSON. Published by The MacMillan 
Co., New York. $2.50. 


This book presents in panoramic fashion 
a view of the financial risk attendant upon 
the keen competition among the early days 
of the express company subsequent to the 
California gold rush. Adventure marked 
the development of the first transcontinent- 
al companies and vivid details of the strug- 
gle make interesting reading. 

The Wells Fargo was a pioneer in this 
field. Glimpses of the business minds be- 
hind this and the other companies are fre- 
quently interspersed but Mr. Wilson, with 
a wealth of authoritative material, preferred 
the lighter treatment of brigandage and 
frontier life. The work is a fine combina- 
tion of business history and adventure. 


oe , 


Bank Stock Dividends Exempt 
by SEC 


Rule AN8 under the Securities Exchange 
Act of 1934 has been amended by the SEC 
to exempt from registration common stock 
issued by banks or bankholding compan- 
ies as dividends on their common stock, 
already exempt under the rule. A similar 
exemption has been accorded to securities 
issued. in- exchange or modification of other 
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previously exempted securities. The privi- 
lege is available in both cases until 120 
days after registration has been authorized. 


ee 


N. A. L. U. Election 


Theodore M. Riehle, formerly a trustee 
of the National Association of Life Un- 
derwriters, has been elected president, to 
fill the unexpired term of Alexander E. 
Patterson, who has been named agency 
vice-president of the Penn Mutual Life 
Ins. Company of Philadelphia. Mr. Riehle 
was president of the association in 1933 
and 1934, and with Charles Jerome Ed- 
wards shares the distinction of being the 
only two presidents to serve second terms 
in the forty-seven years history of the 
company. 


a 


F. H. A. Fraud 


Federal Judge William Bondy recently 
sentenced Michael Pecoraro to eighteen 
months in the penitentiary after the defend- 
ant had pleaded guilty to obtaining nine- 
teen Federal housing loans, totalling 
$15,563, through fraud. Pecoraro would 
apply for the loan using a fictitious name 


and give a telephone booth number for his 


reference. He would then hurry to the 
booth and wait for the banker to call. The 
reference was of the best. 


—$—— 9 
Trust Employees Subject to S.S.A. 


The Bureau of Internal Revenue has 
ruled that employees of properties man- 
aged by national banks under trusts are 
subject to the Social Security. They are 
not employees of the banks and therefore 
not within the exemption applicable to 
national banks as instrumentalities of the 
United States. 

The ruling, in reply to an inquiry by 
the New York State Bankers Association, 
was issued by Deputy Commissioner D. S. 
Bliss who held: 

“Individuals hired by a national bank 
to perform service for a trust, who are 
paid from the funds of the trust, are em- 
ployees of the trust and not of a national 
bank within the meaning of Titles 8 and 
9 of the Social Security Act.” 

There is a strong possibility that this 
ruling will likewise apply to State banks 
and trust companies which are members 


-of the Federal--Reserve- System. — 
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DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law. 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Lichliter, Jacksonville 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 


ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 


INDIANA: Leo M. Gardner and William H. Krieg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 


KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 
MARYLAND: John C. Cooper, Jr.—Venable, Baetjer & Howard, Baltimore. 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston. 


MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 


MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 

apolis; Counsel for First National Bank & Trust Company, Minneapolis 
MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 
NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 


NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City, Counsel, New 
Jersey Bankers Association 


NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
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VIRGINIA: Ellisworth Wiltshire—Wiltshirt & Rives, Richmond 
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Court Decisions 


Accounting—Termination of Trust 
—Right of Trustee to Decree De- 
claring Trust Terminated and 
Settling Accounts—Dealing with 
Trust Property with Beneficiary’s 
Consent—Compensation for Ex- 
traordinary Services 


California—District Court of Appeals 


Re Bauer Trust, 87 Cal. App. Dec. 458,—Cal. App. 
(2d) » Nov. 12, 1936. 


In 1918 Bauer created trust to manage 
real property for 15 years. After this pe- 
riod expired, trustee filed petition, report 
and account (not plenary suit) in Superior 
Court pleading creation of trust, its expir- 
ation, and rendering accounting. Bauer 
filed objections contending trust still in 
effect and objecting to trustee’s accounting. 
On appeal from order adjudging trust 
terminated and settling trustee’s account, 
order affirmed. 

HELD: (1) There being question as to 
termination of trust and as to items in 
trustee’s account, proceeding for declaratory 
relief justified. 

(2) Certain payment by trustee to it- 
self evidently in payment of loan made by 
trustee in its banking capacity, approved 
where transaction permitted by beneficiary 
with full knowledge and without use of 
undue influence on part of trustee. 

(3) Trustee given credit for $285 charge 
for commission for leasing real estate, half 
of which sum was paid to brokers. Infer- 
ence is, court regards charge, if reasonable, 
as proper. Other small charges by trustee 
for preparing and filing fiduciary income 
tax returns approved. 

NOTE: This case has some bearing on 
charges by trustees for extraordinary ser- 
vices, as amounts charged for leasing real 
estate and for filing fiduciary returns were 
evidently in addition to 5% of gross in- 
come, which in trustee’s petition it stated 
it had received as compensation. 


Assets — Administration — Abate- 
ment of Demonstrative Legacy 
Where Estate Insufficient 


Wisconsin—Supreme Court 
Re Will of Loewenbach, 269 N. W. 323. 


In paragraph 4 of his will the testator 
‘gave his widow $5000, to be paid out of the 
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proceeds of life insurance payable to his es- 
tate, and he expressly stipulated that the 
gift was not to be subject to any trust what- 
ever. In paragraph 6 he placed certain 
real estate in trust for her, the income to be 
paid to her for life and the corpus to go to 
one Otis Petersen at her death. In para- 
graph 9 he provided that “the bequests 
herein given to my wife in trust under para- 
graphs 4 and 6” should be subject to certain 
monthly payments to be made to said Peter- 
sen during his minority. Petersen claimed 
that such payments were entitled to priority 
over both the $5000 bequest in paragraph 4 
and the real estate trust in paragraph 6. 
The trial court held that the $5000 bequest 
was not subject to Petersen’s claim, and that 
since the entire estate was insufficient to 
pay all bequests, the $5000 bequest would 
abate in the manner of a specific legacy 
rather than a general legacy. 


HELD: (1) In view of the express de- 
claration in paragraph 4 that the $5000 be- 
quest was not to be subject to any trust, 
the reference in paragraph 9 to the trusts 
created for the widow in paragraphs 4 and 6 
must have been a mere error of the testator 
insofar as paragraph 4 was concerned. Pur- 
suant to the established rule that “provis- 
ions in a will are not to be so construed as 
to cut down a gift made in positive and clear 
terms in a prior provision unless this is 
done by the use of words definite in mean- 
ing and in positive terms expressive of such 
an intent”, the provisions of paragraph 9 
must be held to relate only to the trust 
created in paragraph 6 and not to the be- 
quest in paragraph 4. 


(2) The $5000 legacy given in the fourth 
paragraph is demonstrative, not specific, 
since it consists of a sum of money to be 
taken out of the proceeds of insurance pay- 
able to the estate. Where the fund specified 
for payment of a demonstrative legacy is 
insufficient for such payment, the legacy 
abates as a general legacy; but where, as 
here, the fund specified for payment is suf- 
ficient but the estate as a whole is not suf- 
ficient to pay all debts and legacies, the 
demonstrative legacy abates as a specific 
and not as a general legacy. Hence the 
ruling of the trial court as to the manner 
of abatement was correct. 
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Assets — Administration — Court’s 
Permission to Executor not to Set 
Up Testamentary Trust Void 


Wisconsin—Supreme Court 
Re Will of Stanley, 269 N. W. 550. 


Testator, who died in 1909, provided in 
his will for setting up a $50,000 trust fund 
of which his son was to receive the income 
for life, and also provided for purchase by 
the executor of a $5000 farm of which the 
son was to have the use and occupancy for 
life. Instead of carrying out these direc- 
tions the executor, with the approval of the 
probate court, refrained from setting up 
the trust fund or purchasing the farm but 
agreed to pay the son $3300 per year, being 
6% on the sum of $55,000. The estate 
amounted to about half a million dollars, 
of which sum $90,000 was cash. The an- 
nual payments fell into arrears, and in 1936 
the probate court made an order establish- 
ing the amount of such arrears at about 
$37,500; requiring the executor to pay said 
amount to the son out of the assets of the 
estate; and directing that the payments of 
$3300 per year be continued for the future. 

HELD: The entire scheme of distribution 
followed by the parties was contrary to the 
will of the testator and void, and all orders 
of the probate court attempting to author- 
ize or approve such scheme were coram non 
judice. Neither the parties nor the court 
have any authority to vary the testator’s 
plan and substitute one of their own. All 
that the son was ever entitled to receive was 
the income from a $50,000 fund actually set 
up, and the earnings of a $5,000 farm ac- 
tually purchased. The probate court’s or- 
der of 1936 is reversed, with directions to 
proceed without delay in the administration 
of the estate in the manner provided by the 
will. 

—$——$ 9 ——__—. 


Assets—Administration—Status of 
Insolvent Executor’s Debts to Es- 
tate 


Kansas—Supreme Court 
In Re Estate Of Edgington, 144 Kan. 478. 


A person was designated executor of an 
estate in a will and after the death of 
testator qualified as executor and at the 
time of his qualification was indebted to 
the estate. It was held that under the pro- 
visions of R. S. 22-528 he was accountable 
to the estate for the amount of the claim 
as so much money in his hands as executor, 
and the fact that he was insolvent at the 
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time he qualified as executor did not affect 
this accountability. 

The Court stated that there are two gen- 
eral rulings on this subject. One is gen- 
erally referred to as the Massachusetts 
rule, and is stated in Estate of Howey, 216 
Wis. 94, 256 N. W. 620 as follows: “Debts 
owing from an executor to a testator auto- 
matically become assets in the executor’s 
hands upon his acceptance of the executor- 
ship, regardless of the insolvency of the 
executor at the time of his acceptance or 
thereafter, for which the executor and his 
sureties are liable.” 

The other is known as the majority rule. 
That rule may be stated as follows: “The 
better rule, we think, is that, for the pur- 
pose of charging the sureties on the admin- 
istrator’s bond, the indebtedness owing by 
the administrators to the estate should not 
be regarded as an asset as of the time of 
its maturity, if at that time and at all 
subsequent periods he was insolvent and did 
not have or could not procure the money.” 
(McEwan v. Fletcher, 164 Iowa 517, 527, 
146 N. W. 1.) 

The executor relied upon section 22-911 
R. S. Kan. 1923, which reads as follows: 
“No executor or administrator shall be ac- 
countable for any debts inventoried as due 
to the deceased, if it shall appear to the 
Court that they remain uncollected without 
his fault.” 

The Court, however, quoted Section 22-528 
R. S. Kan. 1923 with approval as follows: 
“The naming of any person executor in a 
will shall not operate as a discharge or be- 
quest of any just claim which the testator 
had against such executor, but such claim 
shall be included among the credits and 
effects of the deceased in the inventory; 
and the executor shall be liable for the same 
as for so much money in his hands at the 
time such debt or demand became due, and 
he shall apply and distribute the same in 
the payment of debts and legacies, among 
the next of kin, as part of the personal 
estate of the deceased.” 

The Court further stated that these two: 
sections were enacted about the same time, 
but are not conflicting, as R. S. 22-528 deals 
with cases where an executor is named in a. 
will. 

en 

The Comptroller’s office has published a. 
“Digest of Decisions Relating to National 
Banks” to serve as a handbook for attor- 
neys specializing in banking practice. The 
500 pages, cross-indexed, gathers all im- 
portant decisions affecting national banks. 
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Charitable Trusts—Political Organ- 
ization — Expenses — Attorney’s 
Fees Not Allowable in Determin- 
ing Charitable Nature of Legatees 


California—Supreme Court 


Estate of Murphy. 92 Cal. Dec’ns. 627. 
(2d) . Nov. 19, 1936. 


Cal. 


On appeal by executor and legatees from 
decree distributing estate; 

HELD: (1) American-Jewish Congress, 
political organization formed to safeguard 
civil, etc. rights of Jews and to further 
development of Jewish National Home in 
Palestine, charitable organization under 
Collier v. Lindley, 203 Cal. 641, though 
court recognizes prevailing rule probably 
contrary. Organization being charitable, 
its bequest reduced pro rata in order to 
reduce total bequests to charity to one- 
third of estate as required by Probate Code 
Section 41. 

(2) Attorney for executor not entitled 
to allowance for services in connection with 
determining question whether various lega- 
tees were charitable organizations, since 
this related purely to succession to estate, 
a matter in which executor not interested. 
For same reason, executor not person ag- 
grieved by decree and has no right of ap- 
peal. 

(3) Amount deducted from legacies to 
charitable organizations in excess of one- 
third permitted by law distributable among 
all heirs, whether or not they appealed 
from decree. 


A Correction 


Distribution—Rights of Attachment 
and Judgment Lien Creditors Up- 
on Distributees’ Shares—Rights 
of Assignees 


Distribution — Validity of Partial 
Distribution made on Petition of 
Executor—Res Adjudicata 


The above California cases were erron- 
eously reported in our November .issue as 
decisions of the District Court. These 
should have been reported as Supreme Court 
of California decisions. 


Escrows—Liability of Bank for Re- 
fusal to Deliver Where Tender 
Unreasonably Delayed 


Kansas—Supreme Court 
Southern v. Chase National Bank, 144 Kan. 472. 


This is an action by a purchaser of land 
for $11,700 against a bank which was an 
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escrow holder of the papers under the con- 
tract between the purchaser and the vendor, 
to recover damages for the failure and re- 
fusal of the escrow holder bank to accept 
the offer of the purchaser of his final pay- 
ment with interest, made more than four 
years and five months after such payment, 
by the terms of the contract, was due and 
payable, and the refusal of the bank to de- 
liver to the purchaser the deed held by it 
in escrow. The contract of sale was made 
and signed by the vendor and vendee and 
not by the bank but it prescribed the duties 
of the escrow holder as follows: 


“A and B (his wife) have this day executed a 
general warranty deed to C, said deed to be de- 
livered upon the payment of the two notes above 
described and referred to. 


It is mutually agreed by both parties hereto 
that said two promissory notes and the said deed 
above mentioned shall be deposited in escrow 
with the bank and the parties hereby do authorize 
said bank to deliver said deed to C on full pay- 
ment of the said notes.” 


The first of said notes was paid promptly 
on September 1, 1928, but tender of $1200 
due on the second note was not made until 
January 9, 1934, while by its terms it was 
due August 1, 1929. The bank refused to 
accept the money and deliver the deed and 
note. On January 11, 1934, an action for 
specific performance was brought against 
the owner of the land, in which the bank 
was made a party, and a judgment was 
rendered in favor of the plaintiff June 11, 
1934, directing the bank to accept the pay- 
ment of $1200 with interest and deliver the 
deed and note to the purchaser, which order 
was complied with July 16, 1934. It was 
contended by the plaintiff that the market 
value of the land involved on January 9, 
1934 was $20,000 and that on July 16, 1934 
the value of the land was only $9,600 and 
by reason of such depreciation the plaintiff 
was damaged in the sum of $10,400, which 
is the basis for this suit. 


HELD: While it was very natural to 
think of this damage suit along the lines 
and results of the equity case which pre- 
ceded it, still they are entirely different, 
and therefore where a contract provides for 
a payment of a note on or before a definite 
date and later instructs the escrow holder 
to deliver the deed when payment is made, 
all parts of the contract must be read and 
considered together, and the’ escrow holder 
has not breached such contract by refusing 
delivery when tender is not made until an 
unreasonable delay after due date. 
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Gifts Inter Vivos—Clear and Con- 
vincing Evidence of Delivery Es- 
sential 


Ohio—Supreme Court 
Bolles v. The Toledo Trust Company, 132 U.S. 21. 


George A. Bolles died testate, leaving a 
wife and minor child surviving. His execu- 
tor took possession of, as part of the assets 
of the estate, certain shares of stock, prom- 
issory notes and a certificate of deposit, all 
purchased by testator after his marriage 
and with his own funds, and standing in his 
name. These securities were located in a 
safety deposit box. The widow filed excep- 
tions to the inclusion of these items as as- 
sets of the estate on the ground that the 
designated securities had been given her by 
Bolles during his lifetime and were there- 
fore her individual property. 

It appears from the record that Mr. Bolles 
and his wife rented a safety deposit box in 
the name of a corporation in which they 
each held fifty per cent of the shares, both 
having access to such box and possessing 
separate keys. At decedent’s death the box 
was found to contain a folder on the out- 
side of which was inscribed his name and 
containing the securities in question. In 
another and separate folder were other se- 
curities indisputably the property of the 
widow. The evidence indicated that testa- 
tor made many visits to the safety deposit 
box; that he listed the securities in question 
in his book account of his own investments 
and collected and deposited to his individual 
account dividends and interest therefrom, 
and that he at one time pledged a portion 
of these securities on an indebtedness of his 
brother. 

The evidence further indicates that the 
widow visited the box on several occasions 
and had the securities in her hands, once 
for the purpose of making a list of the con- 
tents of the box, and on the second occa- 
sion, in searching for certain guardianship 
papers. Seven witnesses, including Bolles’ 
brother, gave uncontradicted testimony that 
decedent always referred to the securities 
in question as his wife’s and made repeated 
statements that he had given her these se- 
curities and that they were her sole prop- 
erty. 

HELD: (1) Certificates of stock and 
written choses in action may be the sub- 
ject of gift without assignment or indorse- 
ment, and the provisions of the Uniform 
Stock Transfer Act do not alter this rule. 

(2) But to make effective gifts of such 
objects there must be present an intention 
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to give, plus delivery. While the evidence 
unmistakably carries the conclusion that 
decedent considered that he had made a gift 
of the securities, there is lacking clear and 
convincing evidence of a gift accomplished 
—a complete severance of the ties of own- 
ership by the donor with absolute and ir- 
revocable finality. 

The court quotes with approval the fol- 
lowing statement from Atchley v. Rimmer, 
148 Tenn. 303; 255 S.W. 366, 30 A.L.R. 1481: 


“We believe the better rule, the one sustained 
by reasons of public policy and the greater weight 
of the authorities, is that the fact of delivery 
must be shown by other evidence than the mere 
declaration of the donor, when the declaration 
ean go no further than to express a gift, and it 
does not either distinctly state a delivery or facts 
from which actual delivery may be inferred. *** 
The law looks upon the repetition of statements 
of this sort with very great care and caution in 
any kind of a case, and, when the statements are 
depended upon to carry conclusions of law, as 
well (as) of fact, as in a case of this kind, the 
statements attributed to the donor must include 
statements of all the facts necessary to constitute 
the conclusion.” 

0 


Investment Powers — Liability of 
Trustee Taking Title in Own 


Name — Participations as First 
Class Mortgages 


Pennsylvania—Supreme Court 


Dillon’s Estate and Quest’s Estate. Opinions ren- 
dered November 23, 1936. ; 


In opinions just rendered by Mr. Justice 
Drew of the Pennsylvania Supreme Court, 
because of the difference in the facts in- 
volved, two different decisions have been 
rendered as to the liability of trustees aris- 
ing from their failure in the first instance 
clearly to designate investments as assets 
for a particular trust estate. The former, 
in Dillon’s Estate, follows the prior decision 
of the same court in Guthrie’s Estate, 320 
Pa. 530 (Trust Companies, March, 1936, 
page 345). 

Dillon’s will, dated Nov. 10, 1915, desig- 
nated the Fidelity Title and Trust Company 
of Pittsburgh, now the Fidelity Trust Com- 
pany, executor and trustee of his estate. A 
trust fund was created therein from which 
monthly payments of income were to be 
made to various beneficiaries, distribution 
of the corpus to take place twelve years af- 
ter the death of himself and his wife. It 
was further provided that the trustee should 
invest in “first class Mortgages on improved 
Real Estate or in good Municipal Bonds 
only” and required the Trustee to consult or 
inform his son before any investment could 
be made. 
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Complaint was made that, since the 
fourth audit in 1925, funds of the estate 
had been invested in (1) “straight” mort- 
gages taken by the company in its own 
name as individual mortgagee and carried 
upon its records in trust for the Dillon es- 
tate, and in (2) participation mortgages in 
which the company as mortgagee had upon 
its records allotted a part interest to the 
estate, and other part interests to other es- 
tates. 

Neither the “straight” mortgages here in- 
volved nor the public records disclosed the 
existence of a fiduciary relationship, though 
declarations of trust with respect to each 
one were entered in five places on the books 
of the company’s trust department. In 
Yost’s Estate, 316 Pa. 463, handed down on 
November 26, 1934, it had held that the 
beneficiary could require the trustee, in such 
a situation, to account in cash for money so 
invested in “straight” mortgages. 

On January 16, 1935, three of the five 
distributees filed exceptions to the fifth and 
final account in the instant case. On Feb- 
ruary 2, 1935, the company, following the 
requirements of the Yost case, promptly as- 
signed the “straight” mortgages to itself 
as trustee for the Dillon estate, together 
with 1300 mortgages similarly held for oth- 
er estates. The mortgages in which the es- 
tate owned a participating interest were 
not so assigned. Failure to do so was not 
assigned as error, nor could it be because 
of the provisions of the Act of April 6, 1925, 
P.L. 152. The exceptions to the fifth ac- 
count were dismissed and the decree 
affirmed by the court in banc. 


Appellant asserted that he was entitled 
to repudiate the transactions and require 
the trustee to answer for the money invest- 
ed in the “straight” mortgages with inter- 
est, under the rule of law that a trustee 
may not take title to trust property in his 
own name, and where he does so the bene- 
ficiary has the option to accept the invest- 
ment or to force the trustee to account in 
cash for the sum invested with interest. 


The court held that this case came within 
the rule of Guthrie’s Estate rather than the 
principle of Yost’s Estate. 


It was argued next that participation 
mortgages are not “first class Mortgages” 
within the meaning of testator’s will. The 
court held that the Act of April 6, 1925, 
P.L. 152, declares that participation mort- 
gages are not, by reason of the participa- 
tion feature alone, improper trust invest- 
ments. The burden of proving that pur- 
chase and allocation of the participation 


mortgages did not fall within the authority 
conferred by testator’s will was upon appel- 
lant. That burden was not borne. He was 
shown merely that the mortgages were par- 
ticipating. This is, in itself, not sufficient 
to prevent their being “first class”, par- 
ticularly in view of the existence of statu- 
tory sanction of their legality for purposes 
of trust investment. 


In Quest’s Estate, decided on the same 
date, the facts were as follows: 


Quest died June 6, 1928, leaving the 
residue of his real and personal estate in 
trust, the net income therefrom to go to his 
wife for life, together with such portion of 
the principal as the trustee in its sole dis- 
cretion should consider necessary for her 
comfortable maintenance and support. At 
her death the corpus was to be divided 
among testator’s seven children, appellants 
here. The Fidelity Title and Trust Com- 
pany of Pittsburgh, now the Fidelity Trust 
Company, was nominated executor and trus- 
tee. 


On March 14, 1929, the corporate executor 
transferred the residue of the estate to it- 
self as trustee. Six days later, it invested 
a substantial proportion of the funds thus 
received in a “straight” mortgage taken in 
its own name without disclosure of the exis- 
tence of a trust either upon the face of the 
instrument or the public records. Declara- 
tions of trust were, however, entered on the 
corporate ledgers. The remainder of the 
corpus, save for a small cash balance, was 
placed in an installment mortgage “pool’’. 
Testator’s widow was notified by letter 
dated March 30, 1929, of the making of 
these investments, though not of the failure 
to publicly disclose the trusteeship. 


In 1931 the mortgagor of the “straight” 
mortgage became bankrupt and defaulted. 
Interest then due the life beneficiary was 
advanced by the trustee from its own funds. 
Subsequently, the company’s general coun- 
sel instituted foreclosure proceedings and 
bought in the property on behalf of the 
mortgagee. The sheriff’s deed ran to the 
company in its own name. Immediately 
thereafter, the trustee withdrew from the 
estate sums sufficient to repay it for the 
price paid at the foreclosure sale, for the 
interest advanced to the life beneficiary 
following default under the mortgage, and 
for fees of its general counsel for services 
rendered to the estate. Title has continued 
to remain in the company without public in- 
dication of trusteeship. The life beneficiary 
died on April 6, 1935. 








760 


The court decided that this fell squarely 
within the facts before the court in Yost’s 
Estate and, distinguishing the case in hand 
from Guthrie’s Estate, held: 


“There can be no doubt that the trustee’s con- 
duct in taking the ‘straight’ mortgage in its own 
name was wrongful. It is well-settled that ‘where 
a trustee invests trust money in property which 
he takes in his own name as an individual the 
beneficiary has the option to accept the invest- 
ment or require the trustee to account for the 
money so invested, with interest’; Yost’s Estate, 
316 Pa. 463. The action of the company in taking 
the sheriff’s deed in its own name, there being no 
indication of the equitable interests of appellants, 
was equally a breach of trust. Nothing in Guth- 
rie’s Estate, 320 Pa. 530, conflicts with the rule in 
Yost’s Estate, as we there specifically declared. 
Dillon’s Estate, having the same equitable appeal 
as Guthrie’s Estate, fell under the rule of that 
case. There are no facts here to justify the in- 
tervention of equity, and insofar as the breach 
of trust is concerned, this case is flatly ruled by 
Yost’s Estate.” 


A further question arose as to whether 
or not knowledge of this alleged breach of 
the trust brought home to counsel for cer- 
tain of the beneficiaries was sufficient to 
charge the latter, and was thus answered 
by the court: 


“We now meet this problem: can counsel for a 
cestui que trust effectively consent to a breach of 
trust so as to bar his client? Of course, if the 
attorney had express authority or power so to act 
the beneficiary would be bound by his affirmance. 
That, however, was not the situation here. Some 
of these remaindermen were not consulted at all; 
they were entirely ignorant of the action of the 
trustee. Moreover, counsel had no implied au- 
thority to bind them. We have held repeatedly 
that an attorney cannot, without more, compro- 
mise a client’s claim. There must be proof of 
authority beyond that implied by the relationship 
if the client is to be bound by the acts of his at- 
torney not within the scope of his ordinary duties: 
Mackey’s Heirs v. Adair, 99 Pa. 143; McLaughlin 
v. Monaghan, 290 Pa. 74. 

“The evidence shows that the life beneficiary 
and some of the remaindermen did consent to re- 
tention of title in the trustee. They are now pre- 
vented from asserting this was a breach of trust. 
Those who did not consent are entitled to com- 
plain of the wrong. Consent of one beneficiary 
to a breach of trust does not prevent the others 
from holding the trustee liable insofar as their 
interests are adversely affected thereby: see Re- 
statement, Trusts, section 216, subsection 1, com- 
ment (g).” 


a 


The constitutionality of the New York 
Stock Transfer Tax has been sustained by 
the Court of Appeals. The tax was ob- 
jected to on the ground that it had no rela- 
tion to the existence of a par or face value 
of the stock. Judge Loughran, speaking 
for the court, held that it must accept the 
legislature’s determination to treat par and 
no par shares alike. 
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Jurisdiction—Orphans’ Court—Ap- 
pointment of Co-Administrator 
Pendente Lite without Consent of 
Administrator 


Maryland—Court of Appeals 


Baldwin, Administratrix v. Laura M. 
Daily Record, Dec. 2, 1936. 


On March 10, 19386 Mary J. Baldwin was 
appointed Administratrix pendente lite af- 
ter the Will of Joseph R. Baldwin had been 
filed for probate and a caveat filed thereto. 
In May a petition on behalf of parties in- 
terested in the estate was filed requesting 
the appointment of a Co-Administrator, and 
directing that an Order be filed upon the 
Administratrix pendente lite requiring her 
to show cause why the Administratrix 
pendente lite should not be removed. With- 
out notice to or the consent of the Admin- 
istrator, the Orphans’ Court passed an Or- 
der appointing a Co-Administrator pen- 
dente lite and the appeal is taken from this 
Order. 

The question involved was whether the 
Orphans’ Court under its limited jurisdic- 
tion had the power to appoint a Co-Admin- 
istrator without the consent of the existing 
Administratrix pendente lite. 

HELD: That the Orphans’ Court under 
the powers conferred upon it under Section 
271 of Article 93 of the Maryland Code 
had no such power without the consent 
of the serving Administratrix, although the 
Orphans’ Court has power to revoke Letters 
of Administration upon sufficient charges 
of negligence of duty, etc. supported by 
proof and after hearing. 

ee 
Life Tenant and Remainderman — 

Dividend Declared by a National 

Bank Payable in Stock of Securi- 

ties Affiliate is Income 


Mary J. 
Hopkins, et al. 


Illinois—Appellate Court 
Whiting v. Hagey, 287 Ill. App. 211. 


Whiting was the life beneficiary of two 
trusts. Prior to March 18, 1929, each of 
the trusts included among its assets shares 
of Continental National Bank and Trust 
Company of Chicago. On that day Con- 
tinental Illinois Bank and Trust Company 
(its successor) consolidated with [Illinois 
Merchants Trust Company and the consol- 
idated bank commenced business under the 
name of Continental Illinois Bank and Trust 
Company. Shortly before the consolida- 
tion certain agreements were entered into 
by the directors and stockholders of both 
banks, which provided for their consolida- 
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tion and, in addition thereto, for an af- 
filiate securities company to be organized 
and known as the Continental Illinois Com- 
pany. The agreements also provided that 
such affiliate was to be provided with assets 
of $20,000,000. At the time the consolida- 
tion was complete there was transferred 
to the securities company $4,407,700 from 
funds acquired by the consolidated bank 
from excess subscriptions to the capital 
stock of the constituent banks, and 
$15,592,000, or 77.96% of said $20,000,000, 
was transferred from other assets of the 
bank traceable to surplus and undivided 
profits acquired from the earnings of the 
constituent banks and available on the date 
of the consolidation for distribution to 
stockholders as earned surplus. 


Upon the commencement of business by 
the consolidated bank its statement of con- 
dition gave the capital of securities company 
as $20,000,000 and recited that its capital 
stock was owned by the stockholders of the 
consolidated bank. Immediately prior to 
the consolidation both banks had surpluses 
in excess of the amount contributed to the 
securities company. The assets of the 
securities company were segregated froin 
the assets of the consolidating banks under 
certain “modified agreements for the deposit 
of stock” of September 7, 1928. Pursuant 
to the terms of the deposit agreements, said 
assets were set apart and transferred to 
the securities company March 18, 1929, and 
were not thereafter carried on the books 
of the consolidated bank as assets thereof. 
All of the stock of the securities company 
was placed in trust for the benefit of the 
bank stockholders and the declaration creat- 
ing the trust and the endorsement on the 
certificates of the stock of the bank pro- 
vided that the capital stock of the affiliate 
could not be transferred separate from the 
stock of the bank. Each of the shares of 
the bank stock also bore an endorsement 
that such share carried with it a propor- 
tionate beneficial interest in the capital 
stock of the securities company. 


On October 15, 1932, the bank was con- 
verted into a national banking association 
under the name of Continental [Illinois 
National Bank and Trust Company of Chi- 
cago. On November 8, 1933, pursuant. to 
the requirements of the National Bankinz 
Act of 1933, the board of directors of the 
securities company adopted a_ resolution 
providing for its liquidation and the distri- 
bution of its assets to the owners thereof. 
This resolution thereafter was approved 
by the holders of stock of that company, 


who were the trustees for the stockholders 
of the bank. On December 20, 1933, the 
board of directors of the bank adopted a 
resolution providing that the outstanding 
certificates for common stock of the bank 
should be canceled and exchanged for new 
certificates of stock of a reduced par value, 
which should be issued forthwith and bear 
no reference to beneficial ownership of 
stock in the securities company, and further 
provided that the trustees of the capital 
stock of the securities company be requested 
to take action to sever the beneficial owner- 
ship and transferability thereof from the 
certificates of stock of the bank. Such action 
was taken and there was delivered to the 
bank stockholders, pro rata, certificates of 
beneficial ownership in the stock of the se- 
curities company entirely independent of 
the bank stock. 

On March 12, 1934, the stockholders of 
the securities company, by resolution, con- 
sented to dissolve that corporation and 
authorized and directed its directors and 
officers to take all steps necessary to carry 
such dissolution into effect, and in Decem- 
ber, 1934, the trustee of the trusts involved 
in this case received certain cash and 3,033 
shares of the capital stock of Chicago Cor- 
poration as the proportionate share of 
each of these trusts in the assets of the 
securities company. In Illinois the so-called 
Massachusetts rule governing cash and 
stock dividends is in effect. 

HELD: The decree of the lower court 
was correct to the effect that inasmuch as 
$15,592,000, or 77.96% of the capital of the 
securities company, was traceable to earned 
surplus and undivided profits of the con- 
solidating banks, and there had been dis- 
tributed to the bank stockholders certificates 
of beneficial ownership of the stock of the 
affiliate, such distribution constituted a 
dividend of income upon the bank stock, 
and that upon a liquidating distribution of 
the assets of the securities company the 
life beneficiary was entitled to receive from 
the trustees $77.96% of the same as in- 
come. 

——_———_o——_____ . 
Taxation — Income Taxes — Deduc- 
tions 


United States Board of Tax Appeals 
Helen W. Heilbroner v. Commissioner of .Internal 
Revenue, Docket No. 71698. Decided October 
22nd, 1936. 


Section 23 of the Revenue Act of 1928 
provides, in part, as follows: 


In computing net income there shall be allowed 
as deductions: (a) Expenses. All the ordinary 
and necessary expenses paid or incurred during 
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the taxable year in carrying on any grade or 
business ***. 


Petitioner was a widow who, upon her 
husband’s death, received a substantial es- 
tate, mostly in securities. She had no busi- 
ness experience. She placed some of her 
securities with a trust company to collect 
the income, and paid the trust company 
$583.13 as its charge or commission for such 
service. Her brother had an individual of- 
fice and a secretary or bookkeeper. Peti- 
tioner’s account and affairs to some extent 
were looked after by this secretary, and by 
arrangement with her brother, petitioner 
paid $1200 as her proper share of the sec- 
retary’s compensation and the office rent. 
These payments she deducted on her return, 
and the Commissioner disallowed the deduc- 
tions. 

HELD: That it would be an unwarranted 
distortion of language to say that they were 
“ordinary and necessary expenses paid or 
incurred during the taxable year in carry- 
ing on any trade or business”, because: 

(a) petitioner was not employed and nothing 
that occupied her time, attention, or labor for 
livelihood or profit. She did not manage her es- 
tate or direct its management, and merely received 
income from investments, and this is not a trade 
or business. 

(b) Expenses and commission outside of busi- 
ness are beyond the scope of Article 121 of Regu- 
lations 74 which deals with business expenses and 
commissions. 

(c) Congress has confined deductions to busi- 
ness expenses, and expenses incident to the earn- 
ing or receipt of income irrespective of trade or 
business are not deductible. 

Note: There is a strong dissenting opin- 
ion in this case based upon the regulations 
of the department which have permitted in 
general the deduction from gross income 
such business expenses and amounts paid 
out in connection with the acquisition of 
gains; such as, commission paid to real es- 
tate agent for collecting rents and manage- 
ment of property; allowance for deprecia- 
tion upon rented property even though the 
recipient of the rent was not a real estate 
dealer or engaged in the real estate busi- 
ness; repairs upon rented property have 
been allowed as an “ordinary and necessary 
expense paid” in carrying on business; rea- 
sonable allowance for depreciation has been 
allowed from gross income, even though the 
owner was only an investor; and rent paid 
for safety deposit box used primarily in 
connection with safeguarding of income- 
producing securities; and the commissions 
paid to executors or to trustees from an es- 
tate or trust upon the theory that the es- 
tate or trust has been regarded as carrying 
on “business” although the services per- 
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formed consisted only of the collection of 
the income. The dissenting opinion holds 
the language of the state does not require 
the taxpayer to be engaged in a “business”, 
and that the commissions paid by petitioner 
constituted a necessary business expense for 
services rendered in connection with the col- 
lection of income upon her securities. 
a 
Taxation— Inheritance — Authority 
of Tax Commission under Invalid 
Law 


Kansas—Supreme Court 

Boston Safe Deposit & Trust Company v. Boyd, 

144 Kan. 429. 

This is an original proceeding in man- 
damus by an intervenor (executor of an 
estate) in the case of Boston Safe Deposit 
and Trust Company v. Boyd, 139 Kan. 411, 
32P. 2d. 218, to require the State Treasurer 
to refund succession taxes assessed without 
authority and paid under protest on April 
27, 1931. In that case, the Court took jur- 
isdiction over funds of the character indi- 
cated, received by the State Treasurer and 
accounted for by him in a fund known as 
“The Protested Inheritance Tax Fund” and 
the Court retained jurisdiction to deter- 
mine future controversies which might 
arise concerning claims upon the fund and 
distribution of it. The State had no au- 
thority to assess and collect the taxes (First 
National Bank v. Maine, 284 U. S. 312). 

On June 21, 1933, and on application of 
the intervenor, the State Tax Commission 
entered an order abating the taxes and 
directing the State Treasurer to refund the 
money. The money had been deposited in 
failed banks and restitution was delayed. 
Correspondence between the Tax Commis- 
sion and the intervenor, between the State 
Treasurer and the intervenor and between 
the Attorney General and the intervenor 
followed, and early in 1935 the intervenor 
was advised that his claim for reimburse- 
ment was denied. Because of the order of 
the Tax Commission of June 1933 and sub- 
sequent correspondence, the intervenor 
thought the tax would be refunded as soon 
as the money was available and therefore 
delayed commencement of action to compel 
restitution until April 25, 1935. 

HELD: The Tax Commission had no 
authority over the fund, its order abating 
the tax and directing reimbursement of the 
intervenor was without legal effect, and 
therefore the action was barred by the 
three-year statute of limitations which was 
not tolled by conduct of the Tax Commission 
of the State Treasurer. 
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Taxation—Inheritance—Transfer to 
Take Effect at Death — Subse- 
quent Change of Domicile 


Connecticut—Supreme Court 
Hackett v. Bankers Trust Company, 122 Conn. 107. 


The testator, in 1918, established a trust 
with two successive life tenants, remainder 
to the settlor, if alive; if not, to his issue. 
The domicile of the settlor was in New 
York; the securities constituting the corpus 
of the trust were located in New York; and 
the trustee was a New York trust company. 
In 1920 the settlor changed his domicile 
from New York to Connecticut, and there- 
after created several similar additional 
trusts. The settlor retained his residence 
in Connecticut until his death in 1933. 


A Connecticut statute imposes a tax upon 
transfers, “intended to take effect in pos- 
session or enjoyment at or after the death 
of the transferor.” The will of the settlor 
provided that “all inheritance or transfer 
taxes shall be paid out of the residue of my 
estate and shall not be charged against the 
separate beneficiaries.” 

HELD: 1. All of the transfers under 
the trust indentures are subject to tax in 
Connecticut. 

2. That the transfers to the ultimate 
beneficiaries were by gift or grant intended 
to take effect in possession or enjoyment 
at or after the death of the transferor. 

3. That the tax statute intended to reach 
for the purpose of taxation the shifting of 
the economic benefits of property from a 
former owner at his death, even though such 
shifting of enjoyment followed necessarily 
from a prior transfer of title inter vivos. 

4. That intangible personal property, al- 
though physically outside the state of the 
domicile of the owner, has such a situs at 
the domicile that its transfer on the death 
of the owner may be subjected to inheri- 
tance tax under the laws of the state of 
domicile. 

5. The domicile at death is determinative 
of the right to tax rather than the domi- 
cile at the time of the creation of the trust, 
and the fact that the domicile of the settlor 
at its creation was in New York does not 
affect the right of Connecticut to tax the 
transfer. 

6. That under the Connecticut statutes 
the gross estate for taxation purposes is 
the total of the fair market value of all the 
property transferred subject to tax. 

7. The tax upon the transfers under the 
trust indentures must be paid in the first 
instance by the executors who will be en- 
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titled to reimbursement from the beneficia- 
ries of each transfer because no intent can 
be found from the language of the will to 
have the tax upon the transfers made inter 
vivos deducted from the residue since the 
decedent thought such transfers were not 
subject to any succession tax. 
———_—Q—_—____ 
Trust Deeds—Effect of Requirement 
for Payment in Gold Coin—Sale 
in Separate Parcels—Posting 


California—Supreme Court 
Pacific States Savings & Loan Co. v. O’Neill, 92 
Cal. Dec. 551, Cal. (2d) , October 27, 
1936. 








Action in unlawful detainer brought by 
purchaser at trust deed sale. Judgment 
for plaintiff affirmed. 

HELD: (1) Fact that note and trust 
deed provided for payment in gold coin, 
whereas notice of default, notice of sale 
and bid all proceeded on theory that note . 
was payable in lawful money, did not render 
sale void. 

(2) Fact three parcels covered by trust 
deed were sold en masse and not separ- 
ately does not invalidate sale where trust 
deed provided trustee might sell as a whole 
or in parcels and where trust deed executed 
prior to 1931 amendment to Section 694 
Code of Civil Procedure, extending to trust 


deeds provision requiring that parcels be 


sold separately. Court recognizes right of 
parties to contract for sale en masse. 

(3) As to contention that though notices 
of sale posted on property, they did not 
remain posted until sale, court says recital 
in trustee’s deed of giving of due notice, 
made by terms of trust deed conclusive 
proof of such fact, was binding on appel- 
lants in absence of showing which would 
have entitled them to equitable relief. 

a 
Wills—Claims against Estate—Tes- 
timony of Wife in Favor of Hus- 
band Claimant Incompetent 


Illinois—Appellate Court 
In re Estate of Teehan, 287 Ill. App. 58 


Christian filed a claim against the Teehan 
estate for painting, decorating and other 
labor. His wife was allowed over objection 
to testify in his behalf. The question pre- 
sented for decision was whether an amend- 
ed statute adopted in 1935 providing that 
in all civil actions husband and wife might 
testify for or against each other repealed 
by implication the statute prohibiting part- 
ies and interested witnesses from testifying 





764 


against trustees, heirs, legatees and de- 
visees. 

HELD: The phrase “in all civil actions” 
used in the amendment removing in part 
the incompetency of spouses testifying for 
or against one another must be limited by 
accepting therefrom actions where the 
spouse sues or defends as executor, etz., 
and that the testimony of the wife in favor 
of the claimant against the estate was 
therefore incompetent and its admission con- 
stituted reversible error. 

a | 
Wills — Insufficiency of Assets — 

Abatement of Annuity Charged 

on a General Legacy 


Maryland—Orphans’ Court of Baltimore City 


In the matter of the Estate of Lee W. Sumner, 
Deceased. The Daily Record, Dec. 12, 1936. 


The Will of the Testator gave as a gen- 
eral bequest to the Grand Lodge of Ancient 
Free and Accepted Masons of Maryland 
the sum of $9,000.00, and further provided 
that the said beneficiary should pay to 
Mary Turner the sum of $30.00 per month 
during her life, and to Eliza Mitchell the 
sum of $10.00 per month during her life. 
The estate was insufficient to pay more 
than 40% of the general legacies, and the 
question involved was whether the annuity 
should be abated proportionately with the 


general legacy upon which it was a charge, 


inasmuch as the intention of the Trustee 
had not been expressed on this point. 

HELD: That the annuity should be 
abated proportionately with the legacy 
charged. 


Federal Law Held Controlling 


Ruling on a question of bank invest- 
ments, Attorney-General Edward J. Daly 
of Connecticut held that State banks and 
trust companies which are members of the 
Federal Reserve System must abide by 
the Federal law which prohibits their in- 
vestment of bank funds in bank «stocks, 
although the State law permits such in- 
vestment. By joining the System, it was 
indicated, the bank subjects itself to Re- 
serve Act restrictions, and where there is 
conflict with State law, the Federal is 
paramount. 

ee 

The clause in Charles Vance Millar’s 
will, bequeathing $500,000 to the Toronto 
mother bearing the most children in ten 
years, was ruled valid by Justice Middleton 
in the Toronto Supreme Court. The ten 
year period was up on October 31, 1936. 
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Introducing Our Legal Editors 


Marlin S. Casey 


Marlin S. Casey, legal contributing editor 
for Kansas, is a native of that state, a son 
of Judge W. D. Casey. He attended Wash- 
ington and Jef- 
ferson College 
where he was 
a member of 
Phi Kappa Psi, 
and later 
George Wash- 
ington’s school 
of liberal arts 
and the law 
school where 
he joined Phi 
Delta Phi le- 
gal fraternity 
and from 
which he re- 
ceived his 
L.L.B. in 1927. 
During this 
time, he was employed in the Washington, 
D.C. law offices of Cravath, DeGersdorf, 
Swain and Wood. 

In 1928, Mr. Casey entered the office of 
Al F. Williams in Topeka as assistant 
United States district attorney. He was 
appointed special master by Judge Pollock 
in Davidson v. Wyandotte County and 
Kansas, involving a claim of $200,000 
against the County in connection with the 
construction of roads. 

For the past six years, Mr. Casey had 
been vice president and trust officer of the 
Columbian Title and Trust Co., until re- 
cently when he established offices for the 
private practice of law. He is still re- 
tained, however, in an advisory capacity. 

Mr. Casey is a member of the bars of the 
Supreme Court of the District of Columbia, 
Supreme Court of Kansas, Federal District 
Court, Circuit Court of Appeals, and United 
States Board of Tax Appeals. 

Oo—-—-——_ 


Mortgage Trustee Sustained 


The New York Court of Appeals has up- 
held the Bank of the Manhattan Co. in a 
suit brought against it on behalf of mort- 
gage certificate holders of the New York 
Title & Mortgage Co., alleging mismanage- 
ment. The high court agreed with the 
Bank’s contention that the plaintiffs, trus- 
tees in reorganization under the Shackno 
Act, were without authority to institute any 
action, being limited to re-organization. 
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